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PirtenOoauetVons  Structuresof (Bill -CH62 


To implement the Goods and Services (GST), Bill C-62 proposes 
legislative amendments to seven acts of Parliament. The principal 
amendments are to the Excise Tax Act, under which authority is to be 
given to charge, collect and administer the GST. Amendments are 
required to the remaining six acts as a consequence of the introduction 
Of the GST. 


The bill is structured into seven parts, each of which corresponds to 
the relevant act to be amended. The bill also has annexed to it three 


new schedules to be added to the Excise Tax Act. These schedules list 
those items under the GST to be tax-exempt (Schedule V), zero-rated 


(Schedule VI) or not taxable upon importation into Canada 
(Schedule VII). 


Part I: Excise Tax Act (Clauses 1-18) 


The most significant amendments to the Excise Tax Act are to be found in 
elause 12 of the bill. That clause adds two new parts to the Act. 


- The purpose of new Part VIII is to cease application of the existing 
federal sales tax with the introduction of the GST, and to provide 
for the payment of FST rebates for tax-paid inventory on hand and new 
housing at the start-up of the GST. 


- New Part IX provides for the introduction of the GST. Under this 
Part, GST is to apply to domestic supplies in Canada, as well as 
imported goods and other imported taxable supplies. It also sets out 
a variety of rules relating to the collection, remittance and 
administration of the tax, as well as provide authority for the 
payment of various GST rebates (for example, to charities, foreign 
tourists and new home buyers). An overview of the basic legislative 
structure of the GST (along with the new schedules to the Excise Tax 
Act) may be found in’ the introductory comments on Part IX of the 
Excise Tax Act, beginning at page 19 in these notes. 


In addition to the ‘two new parts of the Act’ to replace’ the existing. 
federal sales tax with the GST, other notable amendments to the Excise 
Tax Act relating to the GST and contained’ in Bill) C-62, include: 


- changes to the air transportation tax (clause 2-4); 


- adjustments to excise taxes on wine and tobacco products (clauses 7 
and 6) 


- the repeal of a number of minor excise taxes (clauses 6 and 13); and 


- anew exemption for electronic point-of-sale and related inventory 
control equipment (clause 17). 


Part II: Customs Act (Clauses 19-21) 


This part contains consequential amendments that are required to prevent 
any double recovery of GST on imported goods -- once by claiming an 
input tax credit, and again by claiming a refund, rebate or drawback 
under the Customs Act. 


Part III: Customs Tariff (Clauses 22-32) 


As with the preceding part, Part III contains consequential amendments 
to the Customs Tariff to prevent any double recovery of GST on imported 
goods. 


Part IVs. Excise Act. (Clauses: 33-36) 


The purpose of the amendments to the Excise Act is to adjust excise 
duties on spirits, beer and raw leaf tobacco to maintain current federal 
revenues from each of these product categories and to ensure that 
unintended shifts do not occur in the relative tax burden on different 
but competing product categories with the removal of the existing 
federal sales tax and the introduction of the GST. 


Part V: Income Tax Act (Clauses 37-53) 


An important feature of federal sales tax reform is the greater 
integration of consumption and income taxation in Canada. To this end, 
Bill C-62 contains a number of amendments to the Income Tax Act that are 
consequential to or connected with the introduction of the GST. 


The most significant change is the replacement of the existing 
refundable federal sales tax credit with an enriched GST credit for 
lower and modest income Canadians (clauses 47 and 48). The new GST 
credit: is tombe, S190) pemrvadulecvand S00 sper schiild.. sin total. the.csT 
credit is to involve expenditures of about $2.4 billion annually and 
will provide benefits to some 8.7 million families and individuals. As 
a result of the new GST credit, families with incomes below $30,000 are 
made better off with the replacement of the existing federal sales tax 
by the GST. 


Other amendments to the Income Tax Act are more technical in nature, 
such as the modifications of the method of calculating taxable employee 


and shareholder benefits to ensure that the taxable consumption element 
in such benefits is subject to GST to the same extent as they would be 
if purchased directly by employees or shareholders (clauses 37 and 40). 


Parti Vis -Statisties Act “(Clause 54:) 


This part contains an amendment to the Statistics Act to give the Chief 
Statistician authority to collect statisticalsdata, from returns made 
under the Excise Tax Act, subject to the same confidentiality 
restrictions relating to examinations of returns under the Income Tax 
Act. 


Paivte vbbs Tax Court oof) CanadavaAct (Clauses 55-65) 


GST appeals are to be directed the Tax Court of Canada. To allow for 
this to occur, this part contains a number of consequential amendments 
LOavhe lax Court Of Canada Act. 


elie We lapses Itep< 7Xeke 


CLAUSE 1 


SUBCLAUSE 1G) 
Subsection 2(1) Definitions 


The purpose of this amendment is to ensure that the definitions in 
subsection 2(1) of the Excuse Tax Act do not apply to the: provisions of 
the Act relating to the GST. The definitions for purposes of the GST 
are to.be found in “section 123. 


SUBCLAUSE iz) 
subsect von 2( 1) 


This amendment alters the definitions of the terms "municipality", 
"person" and "prescribed" so that they have the same meaning throughout 
the Excise Tax Act. This is to facilitate the administration of the Act 
in the ‘context of che GcsT. 


SUBCLAUSE ig Sig 
subsection 2 (1) 


This amendment provides that the expression "this Act” in Parts I to 
VIII “of the Excise Tax Act and-schedules TI to 1V means the provisions of 
this Act other than those relating to the GST. 


SUBCLAUSE 14) 
Subsection 2(6) References to tax etc. under Act 


This amendment provides that any reference to a customs or excise duty 
or a tax under the Excise Tax Act in a regulation or order made before 
1991 should be interpreted to exclude the GST, unless the regulation or 
order specifically indicates the contrary. 


Without this amendment, many regulations and orders referring to duties 
or taxes could give rise to double recovery of the GST paid by a 


business (because of the GST input tax credit system) and, in other 
Cases,2 oO a double application cf the GST. 


CLAUSES 2 to 4 


Air Transportation Tax 


Clauses 2 to 4 implement the modifications made to the air 
transportation tax to take into account the impact of the GST on 
domestic, transborder and international air travel. 


SUBCLAUSE ZnS) 
Patagvaph rll (1) (a) Amount of Tax 


This subclause changes the air transportation tax on tickets for air 
travel in the taxation area (Canada, the United States (excluding 
Hawaii) and St. Pierre and Miquelon) from 10% plus $4 to a maximum of 
$50, to 7% plus $10 to a maximum of $40. The maximum is prescribed by 
order in council on the recommendation of the Minister of Transport. 


SUBCLAUSE 2(2) Charter Flights 
Paragtapn. Ji(2) (a) 


With respect to charter flights, the air transportation tax on tickets 
purchased in Canada for air travel in the taxation area is changed from 
10% plus $2 to a prescribed maximum ($25) per emplanement to 7% plus $5 
to a prescribed maximum ($20) per emplanement. 


SUBCLAUSE: -2)( 3) 


The new air transportation tax rates for domestic and transborder air 
Gravel tapply to, all tickets. purchased on Canadavatten August 1990"for 
air travel beginning after 1990 and to tickets purchased outside Canada 
after August 1990 for air travel with an emplanement. in Canada after 
ocd KORE 


SUBCLAUSE Bis) 
Subsection 13(1) Amount (Oe qe 


The air transportation ‘tax on tickets purchased in Canada for air travel 
with a destination outside the taxation area is increased from the 
Gurnent flat rate of $19 to $40 per Cicket. 


SUBCLAUSE. 3.(2) 
Subparagraph 13(2)(a)(i) Charter Flights 


The air transportation tax on tickets purchased in Canada for air travel 
bychauter flight eo aldestinatton outside the taxation area 1S . 
increased from the current flat rate of $19 to $40 per emplanement in 
Canada on an international flight. 


SUBCLAUSE 3(6)) 
Subsection 13 (2-2), Amount Of tax 


The air transportation tax on tickets purchased outside Canada with a 
first emplanement in Canada for a destination outside the taxation area 
is increased “from the current rate of SL9 to S40 per ticket] The tax on 
tickets purchased outside Canada for international travel (other than to 
the continental U.S. and the islands of St. Pierre and Miquelon) with 
the first emplanement outside Canada, will continue to be imposed at the 
current rate of 519 per ticket: 


SUBCLAUSE 3(4) 


The new rate structure for air travel with a destination outside the 
taxation area applies to tickets purchased after August 1990 in Canada 
for air travel beginning after 1990 and to tickets purchased after 
August 1990 outside Canada for air travel with an emplanement in Canada 
atcers O90" 


SUBCLAUSE 4(1) 
subsection J3.1(1) More than one amount payable 


The air transportation tax applies separately to each purchase of air 
travel. This subsection provides that where more than one ticket is 
purchased at the same time for air travel on a continuous journey, the 
total air transportation tax payable will not exceed the tax that would 
have been payable had a single ticket been purchased. The amendments to 
this subsection will ensure that the new tax rates and prescribed 
Maximums will apply to multiple tickets purchased for a continuous 
journey. Thus, for travel within the taxation area, the tax is the 
lesser of 7% plus $10 and the prescribed maximum ($40). For 
international travel, the tax is $19 if the tickets are purchased 
outside Canada with a first emplanement. outside Canada, and $40 in any 
other case. 


SUBCLAUSE 4(2) 


The new rates of tax applicable to more than one ticket purchased for 
air travel on a continuous journey apply to tickets purchased after 
August 1990 in Canada for air travel beginning after 1990 and to tickets 
purchased after August 1990 outside Canada for air travel with an 
emplanement in Canada after 1990. 


CLAUSE —5 


Excise taxes 


SUBCEAUSE 509 
subsection 25.8) 


This 1S a consequential amendment. The reference to section 26 of the 
Act 1S being deleted as this section, which imposes an excise tax on 
playing cards, is being repealed in clause 6. 


SUBCLAUSE 02) 
Subsection 2381) 


Excise taxes are imposed on gasoline and aviation gasoline under 

Section 23 of the Excise Tax Act. Section 68.16 authorizes a refund of 
1.5 cent per litre of the excise tax to commercial users and certain 
other classes of users of these fuels. Subsection 23 S21) pLoOvaides 
direct exemption from 1.5 cent per litre of the excise tax, in lieu of a 
refund, when the gasoline or aviation gasoline is sold to a person who 
holds a bulk permit. This system eliminates the need for refunds on 
fuels sold to largé users. 


As the refund program will be discontinued, effective January 1, 1991, 
for all commercial users of gasoline and aviation gasoline (see 
Clause 10), the bulk permit arrangement will no longer be required. 
Thus, this amendment cancels the direct relief from the 1.5 cent per 
litre excise tax on purchases of gasoline and aviation gasoline after 
19907 by “budkypermit: holders: 


pUBCEAUS iy 5. (3) 


The amendments in subclauses 5(1) and (2) are to come into force on 
Vaniarywa ts Loo l. 


CISAUSERES 
peCcuLlone ZO.) EXCise tax on playing cards 


This amendment repeals the excise tax imposed on playing cards under 
section 26 of the Excise Tax Act. The amendment comes into force on 
Ue GUUYS NASA MEC ORS 


CHAUSER? 
SAeci@n BY Ixus Wee Oi Waive 


This amendment increases the rates of excise tax on wines as set out in 
Paragraphs 27 (a) (to (ce) of the Excisestax Act. These adjustments will 
offset the reduction in sales tax revenues in moving from the 19% 
Manuftacturer’s sales tax on wine to the’ 7% GST and will maintain total 
federal revenue from sales and excise taxes on wine at existing levels. 
The amendment comes into force on January 1, 1991. 


CLAUSE 3 


Subsectuon.6(8)0) taxon i( licence) cancellation 


Through the operation ofa wholesaler”’s licence granted under Party Vinor 
the Excise Tax Act, a licence holder may purchase and amport goods; for 
resale, free of sales and excise taxes. The amendment to 7 
subsection 56(3) of that Act ensures that when a wholesaler’s licence is 
cancelled, the wholesaler must account not only for the sales tax but 
also the excise taxes applicable to the goods obtained free of taxes by 
the person by virtue of the licence and that are held in the person's 
inventory at the time of cancellation of the licence. 


The amendment is to come into force on February 1, 1990. 


CLAUSE 9 
Subsection 59(3) Regulations relating to bulk permits 


This amendment relates to the termination of the 1.5 cent per litre 
refund of the gasoline excise tax to commercial users (clause 10) and 
the repeal of the bulk permit provisions in subclause 5(2). The 
amendment repeals the authority to make regulations relating to the 
issuance and cancellation of bulk permits. 


CLAUSE 10 


Subsection 68.16(1) Payment where certain uses of gasoline 


This amendment provides that the 1.5 cent per litre excise tax refund on 
purchases of gasoline by commercial and certain other classes of users 
is no longer granted in the case of gasoline purchased after 1990 by 
these users. However, the refund continues to be available to the 
physically disabled, registered charities and registered amateur 
athletic associations. Related amendments are contained in 

subclause 5(2) and clause 9. 


Subsection 68.16(2) Payment where certain uses of aviation gasoline 


This amendment provides that the 1.5 cent per litre excise tax refund 
paid to commercial users of aviation gasoline does not apply to aviation 
gasoline purchased after 1990. 


CLAUSE 11] 


subsections 80(1) and (2) Report by licence holders 


The amendments to section 80 of the Excise Tax Act discontinue the 
requirement for persons to file an annual report (or periodic reports) 
in respect of taxes paid on their sales except in the case of persons 
holding an excise tax licence. 


The amendment is to come into force on January 1, 1991. 
CLAUSE 12 New Parts VIII and Ix 


This clause provides for the addition of two new Parts to the Act. 

Part VIII provides for the termination of the existing manufactures’ 
sales tax with the introduction of ‘the GST. Part IX provides for 
application of GST to supplies made in Canada, as well as imported goods 
and other imported taxable supplies, as of January 1, 1991. These 
provisions are discussed in greater detail in the following pages. 


Devers WALICIE 


Transitional Provisions 


This is a new Part to be added to the Excise Tax Act. Its purpose is to 
wind down the existing federal sales tax with the introduction of the 
GST. More specifically, it provides that the existing federal sales tax 
does not apply to goods sold or imported after 1990 and ensures that the 
current telecommunication and telecommunication programming services 
taxes do not apply to services after 1990. In addition, the Part 
provides for the payment of federal sales tax rebates for inventories of 
tax-paid new goods on hand at the start-up of the GST, and a notional 
credit for tax-paid used goods held in inventory on January 1, 1991, as 
well as federal sales tax rebates for certain new housing that is to be 
subject to GST after 1990. 


The corresponding transitional rules relating to the GST status of 
transactions straddling the start-up date may be found in sections 336 
to 345 of new Part IX. Provisions for the payment of a one-time 
transitional credit to smaller businesses are contained in section 346. 


Section 117 


This section provides for the phase-out of the special taxes on 
telecommunication programming services and telecommunication services 
imposed under Parts II.1 and II.2 of the Excise Tax Act. 


Subsection 117(1) Meaning of "taxable service" 


This subsection provides that, for purposes of the special transitional 
rules in section 117, the expression "taxable services" has the same 
meaning as in Parts II.1 and II.2 of the Act under which the 
telecommunication programming services and the telecommunication 
services taxes are imposed. 


pupsection. lis (2), Part. Il .1, and, [i 2atax 


Subsection 117(2), of. the Excise, Tax. Act provides that. neither the 
telecommunication programming services tax nor the telecommunication 
services tax apply to services which are billed after August 1990 and 
provided after 1990, as well as to any services billed after ADEA oo 1 
Since the GST applies to services provided after 1990 or billed after 
April 1991, this subsection prevents the double taxation of 
telecommunication and telecommunication programming services. 


Subsections Ljei(35) Idem 


Subsection 117(3) provides that for services straddling the GST start-up 
date and billed after August 1990, the existing telecommunication and 
telecommunication programming services taxes apply Cor all services 
supplied to users in 1990. Thus, the amounts billed for periods 
straddling wanuary J, 1991 are prorated for purposes of imposing the 
existing taxes on amounts in respect of services provided before 1991 
and the GST on amounts in respect of services after 1990. 


Section 118 


This section and section 119 provide the transitional rules for phasing 
out the federal manufacturers’ sales tax imposed under Part VI of the 
Excise Tax Act. 


SuUDSeCTION let) tax unde: Part VI 


The purpose of this subsection is to ensure that the federal 
manufacturers’ sales tax does not apply to any goods sold or imported 
after 1990, to avoid the double taxation of the goods, since starting on 
January 1,°1991° they are subject to GST. The four paragraphs in this 
subsection cover the various situations where the federal sales tax 
cases to apply. 


Currently, the federal sales tax is payable by the manufacturer of goods 
at the earlier of the time the goods are delivered or ownership of the 
goods is transferred to the purchaser. In the case of imported goods, 
the tax is payable when they are declared for customs purposes. Where 
goods have been acquired tax-free by a licensed wholesaler, the 
wholesaler accounts for the tax when the goods have been delivered to 
the purchaser (or, by virtue of subsection 118(2), at the time property 
in the goods passes to the purchaser). Finally, where goods are 
retained by the manufacturer or a licensed wholesaler for their own use 
or for rental purposes, the tax is payable at the time the goods are 
retained. | 


Subsection 118(2) Idem 


Subsection 118(2) covers a situation that is peculiar to sales of goods 
acquired tax-free by a licensed wholesaler. Normally, federal sales tax 
is payable by the licensed wholesaler at the time the wholesaler 
delivers the goods to the purchaser. A situation could arise on 
transition to the GST where title to goods sold by a licensed wholesaler 
passes to the purchaser before 1991 but delivery is not made to that 
DUECHasel Until oatter 1590-5) In such a situation, Since title to, -ehe 
goods had passed to the purchaser before 1991, no GST would be payable. 


Subsection 118(2) provides that where title to goods sold by a licensed 
wholesaler passes to the purchaser before 1990, the day the property in 
the goods passes iS considered to be the day the goods are delivered to 
the purchaser. This ensures that federal sales tax applies to the 
goods. 


subsection 118(3) Idem 


Where a manufacturer sells goods under an instalment payment plan, 
subparagraph 50(1)(a)(11) of the Excise Tax Act requires that the 
federal sales tax be paid by the manufacturer at the time each of the 
instalments becomes payable in accordance with the terms of the 
instalment contract. This rule applies whether the contract provides 
that the goods are to be delivered or property in the goods is to pass 
before or after payment of any or all instalments. 


Subsection 118(3) provides that, in the case of an instalment payment 
contract entered into before November 1989, no federal sales tax is 
payable by the manufacturer on those instalments that become payable 
after 1990. The instalments payable after 1990 are subject to the GST. 
Paragraph (3) (b) ensures that the rule in subsection 152(1) that treats 


the consideration for a supply as becoming due when the invoice is 
issued does not apply to instalments that actually become payable after 
1990 under instalment payment plans entered into before November LO SOE 


Subsections 118(4) and (5) Idem 


For purposes of the transition to the GST, instalment payment contracts 
entered into after October 1989 will be treated somewhat differently 
from contracts entered into before November 1989 (these are covered in 
subsection 118(3)). Subsection 118(4) covers the situation where the 
goods sold under an instalment payment contract have not been delivered 
or title to them has not passed to the purchaser before 1991. In this 
case, the federal sales tax does not apply to any instalments that 
become payable under the contract after 1990. The GST applies to any 
payments made after 1990. 


Where goods sold under an instalment payment contract are delivered or 
title to them passes to the purchaser before 1991, subsection 118(5) 
provides that the federal sales tax applies to all instalment payments 
payable after November 1990 and the tax is payable on December 31, 1990. 
AS a result, none of the payments made in respect of the goods are 
subject to.Gst. 


Paragraph (4)(b) ensures that the rule in subsection 152(1) that treats 
the consideration for a supply as becoming due when the invoice is 
issued does not apply to instalments that actually become payable after 
1990 under these payment plans. 


subsection 118 ( 6) Idem 


Subsection 118(6) sets out a special rule where a manufacturer's 
instalment payment contract entered into before November 1989 is altered 
after that date. Where amendments or alterations are made to the 
schedule of instalments payable during the period November 1, 1989 to 
December 31, 1990 (except where these amendments or alterations are 
reasonable to accommodate a change in the total consideration payable 
under the contract), the provisions of subsection 118(5) described above 
will apply to the contract. 


Subsection 118(7) Continuous supplies 


This subsection applies where an invoice is issued on a regular or 
periodic basis for goods that are delivered on a continuous basis by 
Means of a wire, pipeline or other conduit. Where the invoice is issued 
by the vendor to the purchaser after August 1990, the manufacturer's 
sales tax is not payable by the vendor to the extent that the goods are 
delivered or title to the goods passes to the purchaser after 1990. 
Thus, the existing tax applies to the value of goods delivered before 
1991 and the GST to deliveries after that date. 


Subsection 119(1) Revocation of approval 


A person who is a licensed manufacturer under the Excise Tax Act often 
will acquire, for resale, goods that are similar goods to those of the 
person’s own manufacture. The person may apply to the Ministergor 
National Revenue to have these similar goods treated for federal sales 
tax purposes as if they were of the person’s own manufacture. Sea itips 
of the application enables the person to acquire the similar goods ree 
of tax and to account for tax in the same way as goods of the person's 


own manufacture. Should the approval subsequently be revoked, the 
person is required to account for tax on the goods acquired tax-free 
that were in inventory on the date set out in the notice of revocation. 


Subsection 119(1) provides that, if the date of revocation of such an 
approval is after 1990, no federal sales tax is payable on the goods. 
The GST will apply on the disposition the goods after 1990. 


Subsection 119(2) Wholesaler’s licence cancellation 


Subsection 119(2), which applies in the case of a person who is a 
licensed wholesaler under the Excise Tax Act, is Similar in principle to 
subsection 119(1). Its purpose is to prevent double taxation of goods. 


By virtue of the licence, a licensed wholesaler may obtain goods, for 
resale, free of sales and excise taxes and subsequently account for tax 
when that wholesaler delivers the goods to a purchaser. At the time the 
licence is cancelled, the wholesaler is required to account for tax on 
any goods still in inventory that had been obtained tax-free under 
licence. 


Subsection 119(2) provides that when the licence cancellation occurs 
after 1990, federal sales tax is not payable on the goods. The 
subsequent disposition of the goods by the wholesaler is subject to GST. 


Section 120 Sales tax inventory rebate 


This section authorizes the payment, to persons registered for GST 
purposes, of a federal sales tax rebate in respect of new tax-paid goods 
held in inventory in Canada by the person at the beginning of January l, 
1991. The purpose of the sales tax inventory rebates is to ensure that 
new goods held in inventory on January 1, 1991 for re-supply do not bear 
both the federal sales tax and the GST after 1990. Read together with 
section 176, this “seetion also provides fora’ notional input tax credit 
to registered vendors in respect of used tax-paid goods that are held by 
them in inventory as of January 1, 1991 and are for resale or lease. 


subsection 120(1)) Definitions 


Subsection 120(1) defines the expressions "capital property", 
"inventory", “sales tax" and "tax-paid goods" for purposes of 

section 120. Included in a person’s inventory are goods held for 
taxable supply by way of sale, lease or rental as well as new and unused 
contractor’s building materials that have not been delivered to a job 
site. Inventory does not include goods that are capital properties of 
the person or are building materials for use in the construction, 
renovation or improvement of capital properties of the person. For 
example, a landlord might maintain a stock of building materials (e.g., 
lumber, electrical supplies etc.) for use in maintaining, repairing or 
renovating a building leased by the person to other businesses. Such 
materials do not qualify as inventory for purposes of the sales tax 
rebate. Tax-paid goods include goods, whether new, used, or rebuilt and 
remanufactured, in respect of which the federal sales tax has been paid. 
However, for purposes of the sales tax rebate, a manufacturer’s or 
licensed wholesaler’s inventory does not include goods which the 
manufacturer or wholesaler has agreed to supply under an instalment 
payment plan and in respect of which federal sales tax has been paid on 
instalments received as of January 1, 1991. Therefore, the manufacturer 
or wholesaler will not be able to claim a rebate on these goods. 


Scie 


However, subsection 120(2) sets out rules for determining the extent to 
which the goods may qualify as inventory (and therefore eligible for a 
rebate) of the person who is the purchaser under the contract. 


pubsection, 12'0(2) . Goods in inventory 


This subsection deals with the situation where under a manufacturer's 
sales contract calling for instalments to be paid by the purchaser of 
the goods (see subsection 118(4)), sales tax has been paid on 
instalments in respect of goods that have been delivered to the 
purchaser before 1991 or title to which has passed to the purchaser 
before 1991. 


In these circumstances, only the purchaser may include these goods in 
inventory for sales tax rebate purposes under section 120 and, then, 
only to the extent of the instalments made before 1991 under the 
contract in respect of such goods. 


Subsection 120(3) Rebate of sales tax 


Paragraph(3)(a) requires the Minister of National Revenue to pay a sales 
tax rebate to a person registered for GST purposes upon appropriate 
application by the registrant. Paragraph (3)(b) provides that tax-paid 
goods held in a registrant’s inventory as of January 1, 1991 that are 
used goods are treated as though they were acquired by the registrant 
under circumstances which would give rise to a notional input tax credit 
entitlement under section 176. As a result, the registrant is able to 
claim an input tax credit on the regular GST return. The value of the 
credit is approximately equal to 3.3 per cent of the value of the 
inventory of used goods on January 1, 1991 as it would be determined at 
that time for income tax purposes. The inventory value for income tax 
purposes is generally determined by reference to the cost of the goods 
and their fair market value, whichever is lower. 


Subsection 120(4) Taking of inventory 


For purposes of the sales tax rebate, the claimant's inventory must be 
determined as of the beginning of January 1, 1991. 


This determination may be done by way of a physical count of goods on 
that day. However, in the interest of simplification, an estimated 
inventory may be used, based on an inventory count taken before or after 
January 1, 1991, where the Minister of National Revenue is satisfied 
that the claimant’s inventory control system permits a reasonable 
determination of the inventory as at January 1, 1991. In determining 
the value of their inventories, claimants should employ the same methods 
as used to value inventories for income tax purposes. 


Subsection 120(5) Determination of rebate 


The method and factors to be used to determine the amount of the sales 
tax rebate are to be prescribed by regulation. The calculation of the 
rebate amount will be based on prescribed rebate percentages applied to 
the inventory value of the goods, in all cases. There will be one 
general rebate percentage applied to the vast majority of tax-paid : 
goods. Separate rebate percentages will be prescribed for construction 
materials (currently subject to the lower 9% rate) and motor vehicles. 
Rebates in respect of gasoline and diesel fuel will be a specific amount 
per litre, based on the sales tax rate per litre on these fuels on 
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December 31, 1990. Given the practical difficulty of differentiating 
firms by trade level, the inventory rebate percentages will be the same 
for all businesses having FST-paid inventories. This will simplify the 
claiming of the sales tax rebate and the administration of the rebate 
program. 


The rebate determined under this subsection may be reduced, by virtue of 
subsection 337(7), in the case of certain goods that are sold to a 
consumer and are pre-paid before September 1990 (see the commentary on 
subsection 337(7)). 


Subsection al 20(6) Application of Parts VI-and Vit 


The ‘current provisions of the Excise Tax Act (in j;Parts VI, and Vip) 
relating to the manufacturer’s sales tax apply with respect to 
applications for and payments of sales tax inventory rebates, other than 
the provisions of subsection 72(7) relating to interest payments on 
refunds. Subsection 120(7) provides rules for the payment of interest 
on sales tax inventory rebates. 


subsection 120 (7) “Interest on payments 


Interest is paid on sales tax inventory rebates at the prescribed rate 
beginning on the later of “March 1, 1991 and theyvday that 1s° 21) days 
after the application for the rebate is received by the Minister, and 
ending on the day on which the rebate is paid. Regulations will 
prescribe the formula by which the rate of interest in effect during any 
calendar quarter is calculated. 


Subsection 120(8) Limitation 


This subsection provides that sales tax inventory rebate claims must be 
filed before sl992. No rébate claim filed after 1991 will be pare. 


Section 121 New housing sales tax rebate 


Under the GST, new housing will be taxable on the sale price to 
consumers. In the absence of any special provisions, a new house that 
1S partially built or completed prior to start-up of the GST but the 
sale of which is not completed until after 1990 would be subject to a 
degree of double taxation because the price of such housing would also 
reflect a significant federal sales tax component as a result of the 
application of the tax to construction materials. To address thus; 
rebates of the federal sales tax embodied in newly constructed housing 


at the time of the start-up of the GST are provided for under this 
section. 


In the one case, the rebate is payable to an individual purchasing a new 
home or to a builder renting out a new house where the individual or 
tenant takes possession for occupancy after 1990 and before Aprils 199... 
In the other case, the rebate is payable to the builder of a new 
residential apartment or condominium building. In the case of an 
apartment building, the builder must own the building or have possession 
of it immediately before 1991 and, as at that time, must not have 
transferred ownership or possession of the building to a person who is 
not a builder (i.e., a person who would not be required to collect GST 


on a re-supply of the property). In the case of a condominium building, 
the rebate applies on a unit-by-unit basis. 


It should be noted that, under section 336, certain sales of new houses 
to individuals are "grandfathered" if made pursuant to agreements 
entered into on or before October 13, 1989 (the date of release of the 
draft GST legislation). Where this is the case, the GST does not apply 
and a sales tax rebate is not available under section 121 in respect of 
the house (see subsection 336(2)). 


subsection 1211) Definitions 


Subsection 121(1) defines certain expressions for purposes of the rebate 
under section 121. These expressions are: 


“estimated federal sales tax” 


= based on the estimated federal sales tax content per square 
metre in a comparable property completed prior to January 1, 
LOOM, 


“specified residential complex" 


~ includes a residential condominium unit and a rental apartment 
building, where the construction or substantial renovation of 
the unit or building was not substantially completed before 
LOL. for owhere, (before io9 it cthe bualider had nemther occupred 
the unit or building as a place of residence nor leased it to 
another person who is not the purchaser of the unit or building 
under an agreement of purchase and sale. 


"specified single unit residential complex" 


- includes a residential complex (other than a residential 
condominium unit or a mobile home), such as a detached house, 
semi-detached house or attached house, that does not contain 
more than one residential unit. The same conditions apply with 
respect to the degree of completion and occupation of the 
complex as are noted above for condominium units and apartment 


buildings: 
Subsection 121(2) Rebate for specitred singlé Unit residential complex 


Subsection 121(2) provides authority for the Minister of National 
Revenue to pay a sales tax rebate where a builder has begun before April 
1991 the construction or substantial renovation of a specified single 
unit residential complex and 


(i) gives possession of the complex to a person under a lease, 
licence or similar arrangement and is thereby required under 
subsection 191(1) tovpaysataxn -or 


(ii) makes a taxable sale of the complex to an individual, 


and the Iperson or individual, fas sthe casesmay be, firse pe took possession 
of the complex *atter’ 1990 and* before April) 199i, 


In such circumstances, and provided that the complex was substantially 
completed before April 1991, the rebate, if any, is payable, in the 
Case vot alrentaly €o.therbuilder or, inmeasesotmanscale, 7 eorche 
purchaser. The rebate is equal to a fraction of the estimated federal 
sales tax for the complex. The rebate is reduced to the extent of any 


= 1G = 
rebate in respect of the complex paid to any other person under this 
subsection. 
The fraction of the estimated federal sales tax 1s 


(i) 2/3, where the complex is substantially completed and 
possession is transferred before February L529 9 rane 


(ii) in any other case, 1/3 provided that the complex is 
substantially completed and possession is transferred before 
iN op ae se e AMS Re Bie 


Subsection 121(3) Rebate for specified residential complex 


Subsection 121(3) provides authority for the Minister of National 
Revenue to pay a sales tax rebate toa builder of an apartment building 
or other specified residential complex who, immediately before 1991, 
owned or had possession of that complex under an agreement to sell the 
complex to anyone who does not qualify as a “builder” (i.e., a person 
who would not be required to collect tax on a re-supply of the complex). 
Hence, a builder of an apartment tower would not be entitled to claim a 
rebate of the federal sales tax and avoid GST on a sale of the building 
to a landlord by transferring possession of the tower prior to 1991 and 
ownership after 1990. Where, before 1991, a builder transfers 
possession of an unoccupied specified residential complex to a purchaser 
who would be treated as a "builder" (e.g., the purchaser is acquiring 
such an apartment tower for resale), the purchaser would be entitled to 
claim a rebate of federal sales tax under this section since the resale 
of the complex by the purchaser will be subject to GST. It should be 
noted that the vendor in this case would also be entitled to claim a 
rebate under this section. However, the rebate payable to any builder 
under this section is equal to the stated percentage of the estimated 
federal sales tax for the complex less the amount of any rebate in.- 
respect of the complex paid to any other person under this subsection in 
respect of the complex. 


In the case of a specified residential complex, the stated percentage of 
the estimated federal sales tax is: 


(1) 50%, where the apartment building, or the condominium 
complex in which the unit in question is situated, as the case 
may be, was on January 1, 1991, more than 25% completed and not 
more than 50% completed, and 


(11) 75%, where the building or condominium complex was, on 
January 1, 1991, more than 50% completed. 


The federal sales tax rebate in respect of a condominium complex 
operates on a unit-by-unit basis. For the purpose of calculating the 
rebate in these cases, a builder would determine the aggregate floor 
Space of all units eligible for a rebate of federal sales tax, determine 
the estimated federal sales tax embodied therein and claim either 50% or 
75% of that estimated federal sales tax based on the degree of 
completion of the entire complex. 


The reference in this subsection to the builder of the complex does not 
include a person to whom, by reason of subsection 191(5) of the Excise 
Tax Act, subsections 191(1) to (4) do not apply. Thus an individual who 


builds a residential complex for his or her own use as a residence is 
not treated as a builder for the purposes of this rebate. 


Subsection 121(4) Application for rebate 


In order to qualify for a rebate under this section the applicant must 
apply for it before 1995. 


subsection, 12 U(5)Application “of section 191 


This subsection ensures that where a builder has "self-supplied" a 
residential complex as defined under the rules in section 191 prior to 
the coming into force of Part IX of the Excise Tax Act, the complex does 
not qualify as a specified residential complex or as a specified single 
unit residential complex. In such a case, a rebate of federal sales tax 
is not available since any sale of the complex after 1990 by the builder 
2S -notrsubject “to*GSTPunder ‘Part "1x ofthe Act. 


subsection 121(6)" "“Applreatron of Parts Vi and) Vii 


This subsection provides that the requirements respecting applications 
for sales tax rebates under section 121 and the payment of such rebates 
are the same as those under existing section 72 of the Excise Tax Act. 


Part IX 


Goods and Services Tax 


Legislative Structure of the GST: Overview 


The legislative provisions relating to the Goods and Services Tax (GST) 
are to be included in the new Part IX of the Excise Tax Act. Part Ix 
contains nine Divisions and three Schedules. These are briefly outlined 
below. 


Division I - Interpretation 


This Division starts at section 123 and provides definitions of terms 
and expressions used throughout Part IX of the Act. It sets out a 
number of basic concepts underlying the tax. Under Division II, GST 
applies to taxable supplies of property and services made in Canada by a 
registrant engaged in a commercial activity. The tax is imposed on the 
recipient of the supply. The amount of the tax is determined by 
reference to the consideration payable for the supply. Division I sets 
out the rules for determining what constitutes a supply and a commercial 
activity. It also contains provisions to determine whether a supply is 
made in or outside Canada. Finally, it spells out the rules for 
determining when the consideration for a supply becomes due, which, in 
turn, determines the timing of liability for GST. 


Davison. ll = Imposition of Tax 


Under the GST, tax is imposed on the recipient of a taxable supply and 
is generally required to be collected from the recipient on behalf of 
the Receiver General by the person making the supply, where that person 
is a registrant. A registrant is entitled to claim an offset (referred 
tO manethesleqislation as an “input. tax credit. )) against thestax 
collected in a reporting period for the GST paid in the period for any 
property (including capital property) and services for use in the 
registrant’s commercial activities. The difference between the tax 
collected and the input tax credits for a reporting period is referred 
to as “net tax”. If positive (that is, tax collected exceeds tax paid) 
the net tax is required to be remitted to the Receiver General. 
Conversely, the net tax is refunded to the registrant by the Minister of 
National Revenue where input tax credits exceed tax collected in a 
reporting period. 


Division Ii starts at section 165 and sets out the rules for determining 
the GST payable, including the time at which it becomes payable, and the 
input -tax credit with respect to any particular supply. Subdivision ¢c 
provides a number of special rules for these purposes, while - 
Subdivision d sets out the rules relating to the input tax credits with 
respect to capital properties. 


Division JIL = Tax on Importation of Goods 
Under Division III, the GST is imposed on the excise and duty-paid value 


of imported goods (other than zero-rated goods). Division III starts at 
section 212 and sets out the rules relating to imports. 
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Division IV - Tax on Imported Taxable Supplies other than Goods 


The GST applies to the importation of certain services and intangible 
property for use in Canada other than in the course of a commercial 
activity. Division IV starts at section 217 and sets out the rules 
relating to the tax on such importations. 


Division V - Collection and Remittance of Tax 


Registrants are required to file a GST return for each reporting period. 
Where the tax collectible in the reporting period on supplies exceeds 
the input tax credits claimed for the period, the balance (referred to 
as ‘net tax") is required to be remitted to the Receiver General. Where 
the total of all credits claimed exceeds the taxes collectible for the 
reporting period, the excess is refunded to the registrant. 


Division V starts at section 221 and sets out the rules for determining 
the reporting periods and the calculation of the net tax remitted by or 
refunded to GST registrants, Tt also Sets out the registration rules 
and the provisions relating to the collection and refund of GST. 


Division VI - Rebates 


Rebates of GST are payable to foreign tourists, employees, charities, 
non-profit organizations and to certain public sector bodies such as 
municipalities, universities, schools and hospitals. In addition, a GST 
rebate is payable on the purchase of new homes by individuals, on the 
purchase of shares by individuals in co-operative housing corporations 
and on the GST paid where individuals build their own homes on their own 
land. GST rebates are also payable in certain circumstances when 
non-registrants make taxable supplies of real property. 


Division, VI stants at) section) 252) anditsets ourithe rules) relating to1GsT 
rebates. 


Division VII - Miscellaneous 


Division. VII, beginning at section 265, sets out a miscellany of 
provisions relating to the application of GST in «special circumstances. 

. Subdivision a deals with trustees in bankruptcy, receivers and executors 
of estates of deceased persons. It also sets out special rules relating 
to distributions by trusts. Subdivision b sets out special rules 
applicable to corporate amalgamation, liquidations and joint ventures. 


Subdivision ¢ provides general rules relating to tax avoidance. 
Division VIII - Administration and Enforcement 


Division VIII starts at section 275 and provides authority for the 
administration and enforcement of the GST. For the most part, the 
provisions parallel those in the Income Tax Act relating to tax 
administration and enforcement. 


Division IX -— Transitional 


In many cases, the normal rules governing the application of tax also 
determine the applicability of the GST to transactions straddling the . 
start-up date (January 1, 1991). However, special rules are required in 
certain circumstances -- for example, in the case of supplies prepaid 
before January) l,) 1991, but mor delivered until afterwards. 


Division IX, beginning at section 336, sets out a number of rules 
dealing with transactions straddling the start-up date. 


Schedule V - Exempt Supplies 

Certain supplies fall into the category of exempt supplies and are not 
subject to GST. Persons making such supplies are not entitled to claim 
input tax credits for the GST payable on property and services acquired 
for use in making exempt supplies. Schedule V lists exempt supplies 
under the GST. Exemptions are grouped into eight categories: 


real property (sales of used residential units, residential 
rentals, and the conversion of farmland to personal use); 


health care services; 

educational services; 

child and personal care services; 

legal aid services; 

public sector bodies; 

financial services (domestic); and 

ferry, road and bridge tolls. 
Schedule VI - Zero-Rated Supplies 
Technically, zero-rated supplies are taxable supplies, but the rate of 
tax thereon is zero percent. Consequently, while no tax applies on a 
zero-rated supply, unlike an exempt supply any GST on property and 
services relating to the making of zero-rated supplies may be claimed as 


an input tax credit. Schedule VI lists zero-rated supplies under the 
following headings: 


prescription drugs; 

medical devices; 

basic groceries; 

agricultural and fishery products; 

exports; 

travel services; 

transportation services; 

international organizations and officials; and 


financial services (exports). 


Schedule VII - Non-Taxable Importations 


Division III imposes GST on imported goods. Schedule VII lists those 
imported goods that are not subject to the tax. 


The Goods and Services Tax 


Application 
Section 122 Application 


THES section provides that the GST (that as, Part 
Act) is binding on Her Majesty in right of Canada 
to supplies made by those bodies. Thus, both the 
governments are required to collect and remit GST 


IX of the Exeise vax 
or a province relative 
federal and provincial 
on taxable supplies 


they make to other persons. The GST is also binding on prescribed 


agents of Her Majesty in right of Canada. 


Division I 
Interpretation 


SeCRlonmw23e Der initaons 


ties’ section contain definitions of words and expressions that apply 
throughout Part IX and in the Schedules thereto relating to the GST. 


subsection 123(1) Definitions 


The more significant defined terms defined in subsection 123(1) are: 


“builder" The definition of builder is integral to certain sections of 
the legislation dealing with the treatment of residential real property. 
The term 1s used extensively in the self-supply rules in Subdivision c 
of Division II, in the list of exempt supplies of real property (see 
schedule V to the 'Act); and in section 254 which provides for new 
housing rebates to be paid to individuals purchasing new homes from a 
builder. 


For the purposes of the GST, the term, “builder”, covers 


(a) persons undertaking the construction or substantial renovation 
of a residential complex (defined below) on their own land - or 
engaging another person to do so; 


(b) persons acquiring an interest in a residential complex before it 
is substantially complete; 


(c) manufacturers of mobile homes (this enables individuals to claim 
a new housing GST rebate when they purchase a new mobile home if it 
is to be used as their primary place of residence); 


(d) persons who acquire an interest in a residential complex before 
it has been occupied (or, in the case of a residential condominium 
unit, when the condominium complex is not registered as a 
condominium) for the primary purpose of reselling the complex, any 
part of the complex, or an interest in the complex (which can include 
a right to purchase the complex); and 


(e) persons deemed to be builders under subsection 190(1). 


Paragraphs (a) and (b) ensure that a developer-landlord who constructs a 
new apartment building (or purchases an incomplete building to finish 
1tjefor;thes purpose of rentingsto tenants visesubj ect to sche selt—supphy 
rules scontained ainesection 19. Undertsection 191; GST applieswat the 
time the construction or substantial ‘renovation 1s substantially 
complete and the complex is first occupied. This ensures that a 
landlord who constructs an apartment building is given comparable 
treatment to a landlord who purchases a newly-completed apartment 


building for rental purposes. 


It should also be noted that the effect of paragraphs (4a), 7(b),and (d) 
is to ensure that an individual purchasing a new residential unit for 
use as a primary residence will be able to claim a new housing rebate 
under section 254 even if the individual is purchasing from a person who 
did not actually construct or renovate the complex. This 1s because one 


of the necessary preconditions for obtaining the housing rebate is that 
the individual must purchase the complex from the builder. For example, 
the marketing subsidiary of a construction company may purchase a new 
complex from the construction company and resell Lt. -in -Ehiescase, che 
subsidiary would be treated as the builder. 


Two groups are specifically excluded from the definition of builder. 

The first group are individuals described in paragraphs (a) to (d) who 
construct or substantially renovate a residential complex otherwise than 
in the course of a business or an adventure or concern in the nature of 
trade. This ensures that individuals who build or substantially 
renovate their own homes are not subject to the self-supply rules in 
Section 191. The second exclusion is for persons described in 
paragraphs (a) to (c) whose interest in a residential complex is a right 
to purchase the complex from the builder other than for purposes of 
resupply. This ensures that a person who merely enters into a purchase 
and sale agreement with a builder before the complex is completed is not 
treated as a builder. 


"business" This has a similar meaning as in the Income Tax Act but also 
includes certain rental activities that, for income tax purposes, would 
be considered as giving rise to income from property. Moreover, it 
should be noted that there is no expectation of profit test in the 
determination of whether a person is engaged in a business for GST 
purposes. The definition of business is particularly relevant for the 
purposes of determining whether a person is engaged in a commercial 
activity as defined below. 


“Capital property" A capital property of a person, for GST purposes, 
refers to any property that is (or would be if the person were a 
taxpayer under the Income Tax Act) a capital property of the person 
within the meaning of that term under the Income Tax Act, other than any 
property described in class 12 (property the cost of which is 
depreciable at 100%) or 14 (patents, franchises and certain other 
intangible property) of the capital cost allowance schedule. 


“commercial activity" This term sets out activities of a person that are 
held to be commercial activities and is an important term in the context 
of the GST. With the principal exception of small traders who do not 
choose to become GST registrants, anyone engaged in a commercial 
activity in Canada is required to collect and remit tax on taxable 
supplies they make in the course of any such activity. As registrants, 
they also are able to recover tax paid on supplies acquired by them for 
use in the course of any such activity. Certain activities of 
organizations established on a non-profit basis that are commercial 
activities also fall within the scope of the GST. Exclusions from the 
definition of commercial activity are identified in paragraphs (d) to 
(f). Among the excluded activities are activities relating tocthe 
supply of financial services, health and educational services, as well 
as other exempt supplies set out in Schedule V to the legislation. Also 
excluded from the definition of commercial activity are activities 
relating to an office or employment and hobbies and other activities of 
an individual without a reasonable expectation of promirte 


Activities involved in starting or winding up a commercial activity =that 
is a business or an adventure or concern in the nature of trade are, 
pursuant to subsection 141(5), treated as part of the business, 
adventure or concern. This allows input tax credits to be claimed for 
purchases made during the start-up or winding-up phase of operations. 


“consideration fraction" In the context of the GST, "consideration" 
generally means the amount, net of tax, paid or payable to a supplier by 
the recipient of the supply. The consideration fraction provides a 
method of calculating the value of the consideration for a supply in 
those instances when a GST-included amount is charged to the recipient. 
For example, where the price for a supply is expressed as $321 ona 
tax-included basis, by applying the consideration fraction to that 
amount (i.e. $321 x 100/107ths) the value of the consideration for the 
supply is determined to be $300. The consideration fraction is not 
relevant when GST is charged on a tax-extra basis. 


“consumer” This refers to an individual who is the recipient of a supply 
of property or a service for that individual’s personal use or 
consumption and not for use in a commercial activity or in the making of 
an exempt supply by the individual. The word "consumer" has a much 
narrower meaning than is the case under the provincial retail sales tax 
statutes. GST imposed on an individual as a consumer is not recoverable 
through the input tax credit mechanism. 


“credit union" This term has the same meaning as under the Income Tax 
Act except that it is extended to include the stabilization funds of 
Credit. unions, as defined in “that “act; 


“debt security" A debt security is included as a financial instrument 
and is relevant for the purposes of the definition of a financial 
service discussed below. A debt security is defined as a right to be 
paid money, including the obligation that arises when money is placed on 
deposit with a financial institution. Specifically excluded from the 
definition is a lease, licence and similar arrangements relating to 
property. This exclusion ensures that the rental of property is treated 
aS a supply of that property for GST purposes and not as a financial 
service. 


"exclusive" This term has the same meaning as "all or substantially all" 
(that is, 90 per cent or more), and is relevant in determining a 
registrant’s input tax credit. Thus where 90 per cent or more of a 
property or service acquired by a person is for use in a commercial 
activity, the supply will be treated as being for use exclusively in 
that activity and a full input tax eredit may be claimed for the cst 
thereon. As a result, the tax need not be prorated even though some 
part sof the use (butonot*more than’ 10* per cent) eis in connection with: an 
exempt activity. This 10 per cent de minimus test does not apply to 
financial institutions as defined in section 149. The term "all or 
substantially all" and, therefore, the term “exclusive” for a financial 
institution means 100 per cent. 


"exempt supply" This term refers to a supply of property or a service 
included in Schedule V to the legislation and includes a supply of used 
residential property and the vast majority of educational, health and 
dental services. It also includes those financial services specifically 
exempted in Schedule V. Exempt supplies are not subject to GST. 
However, persons making exempt supplies are not able to claim input tax 
credits to recover GST paid on purchases to the extent such purchases 
are for use in making those supplies. 


"fair market value" In certain limited circumstances, the consideration 
for a supply of property or service, such as a supply between non-arm’'s 
length parties, is treated as being the fair market value of the 
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property or service. Fair market value for this purpose generally 
excludes the GST and any provincial retail sales taxes. 


"financial instrument" This term is relevant for the definition of a 
financial service since a financial service is generally defined as an 
activity involving a financial instrument. A financial instrument is 
defined to include the following items: 


a debt security; 

- an equity security; 

- an insurance policy; 

—- an interest in a partnership or trust; 

- a precious metal; and 

- an option or contract traded on a recognized commodity exchange. 


A number of these terms are defined elsewhere in this section. 


Also included in the definition of a financial instrument are 
guarantees, indemnities, options and other contracts for the future 
supply of money or financial instruments. Including these items as 
financial instruments is intended to exempt from the GST many of the 
products currently offered in financial markets, including banker's 
acceptance fees, letters of credit, foreign exchange future contracts 
and interest rate and swap fees. 


"financial service" For GST purposes, a financial service falls into the 
category of an exempt supply included in Schedule V unless (as in the 
case of most services rendered to non-residents) it is specifically 
listed in Schedule VI as a zero-rated supply. The definition of a 
financial service relies upon the definition of a financial instrument 
and includes the following types of services: 


- the exchange, payment, or transfer of money (e.g., currency, postal 
notes, cheques and bills of exchange) by physical or electronic 
means; for example,the exchange of currency includes automatic teller 
machine services and services associated with debit cards; 


- the operation or maintenance of a savings, chequing or deposit 
account, including withdrawal fees, cheque processing fees, penalty 
fees and non-sufficient funds charges; 


- the lending or borrowing of a financial instrument, including such 
activities as securities lending; 


- the issue, transfer of ownership or repayment of a financial 
instrument (which includes factoring and the purchase and sale of 
securities); 


- activities associated with the guarantee or acceptance of a financial 
instrument, such as loan guarantees and bankers’ acceptances; 


= the payment or srecel pr voreinterest sand dividends in respect otea 
financial instrument (such as the paying of interest on a deposit 
account or the payment of dividends from an investment plan) and the 
activities surrounding the maintenance of an insurance policy and the 
payment of claims; 


- the making of a deposit or the lending of money; 
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- the underwriting of a financial instrument such as an insurance 
policy, an equity security or a debt security; 


- services related to credit or charge card operations, including 
discounts charged to merchants and card member fees; 


=— agreeing to provide, or arranging for, the services or activities 
described above, such as the activities that are normally performed 
by insurance agents, mortgage brokers and investment dealers; 


- the services of insurance adjusters; 


- leases and the supply of services between two members of a closely 
related group where the group includes a listed financial 
institution, if the two members jointly file an election under 
Subsection. £5.0( 1))'-e"and 


- a portion of the services provided by income tax discounters, as 
determined in section 158. 


Specifically excluded from the definition is the payment or receipt of 
money as consideration for a good or service other than a financial 
service. Therefore, the payment of money for, say, an automobile or a 
haircut is not a financial service. 


A range of services which are sometimes associated with financial 
transactions are excluded from the definition of a financial service 
and, therefore, are taxable. These include the provision of financial 
advice, (other than the services of insurance adjusters), management 
services to investment plans, the services of appraisers and the 
services of professionals such as lawyers and accountants. 


Also excluded from the definition of a financial service is the receipt 
or payment of money in respect of the settlement of a claim other than 
under an insurance policy. As a result, the settlement of a claim under 
a product warranty is not a financial service. 


"improvement" An improvement is defined as property or service acquired 
or imported for use in improving a capital property of a person to the 
extent the consideration for the property or service is included in 
determining the adjusted cost base of the capital property for purposes 
of the Income Tax Act (or would be so included if the person were a 
taxpayer under that Act). Thus, an improvement would not include 
repairs and maintenance expenses relating to capital property. 


‘insurance policy’ An, insurance policy ts aneluded sin the definition of 
a financial instrument and, therefore, is relevant for the purposes of 


defining a financial service. “This texm as "also Used an the derimutiron 
of financial institution. Included in the definition of insurance 
policy are life insurance polices, as well as property and casualty 
insurance policies, issued by persons licensed or authorized under the 
laws Of) Canada cr a foreign Jurisdietion “te carry tonan «insurance 
business. For GST purposes, the definition includes reinsurance 
policies, annuity contracts and segregated fund contracts. Also 
included are contracts which are in the nature of accident and sickness 
insurance, whether or not these are provided by a registered insurer. 
All other types of insurance, such as product warranties, are excluded 
from the definition of an insurance policy -- and, consequently, from 


the definition of a financial service -- unless provided by a registered 
insurer. 


“listed financial institution" This term is relevant for the purposes of 
the rules in section 150 which allow members of a closely related group 
to elect to treat certain supplies as exempt. A listed financial 
institution is defined by reference to paragraph 149(1)(a) and includes 
many of those institutions commonly viewed as financial instLeucionis:. 


"person" This term has a broad meaning. It includes an individually “a 
corporation and virtually all other types of organizations. An 
important difference with the corresponding definition in the Income Tax 
Act is that a partnership is treated as a person for purposes of the 
GST. 


"personal property" This term refers to both tangible and intangible 
property of any kind whatever, other than real property. Because 
"property" is defined to exclude money, the definition of personal 
property also excludes money. 


“property” Property is defined to mean property of any kind whatever, 
other than money. 


"qualifying subsidiary" This term is relevant for the definition of 
closely related corporation contained in section 128. Members of a 
closely related group may, under certain circumstances, elect to have 
certain intra-group supplies be treated as exempt or as having been made 
for nil consideration. This definition has three components. First, 
where a corporation owns at least 90 per cent of the value and number of 
full voting shares of the capital stock of another corporation resident 
in Canada, the latter corporation is considered to be a qualifying 
subsidiary of the parent corporation. 


Second, paragraph (a) provides that if corporation C is a qualifying 
Subsidiary, Of «B and. B isa qualifying subsidiary ofA “thenuG 2s 
considered to be a qualifying subsidiary of A. 


And finally, paragraph (b) provides that a credit union is a qualifying 
subsidiary of all other credit unions. Thus, where a corporation is 
jointly owned by a group of credit unions, the corporation is considered 
to, be closely related to each of the credit unions if, together, the 
credit unions satisfy the 90 per cent share ownership test contained in 
section 128. 


"real property” Real property is defined to include land and buildings, 
as well as leasehold interests in such property. It does not include 
security interests in real property such as mortgages and liens, which 
are treated as ‘financial instruments” for GST purposes. 


recipient” In relation to any supply of property or service made by a 
Supplier, a recipient is the person who agrees to give consideration for 
the supply or, if consideration is not to be given, the person who 
receives the supply. In the case of a straightforward sales 
transaction, the purchaser is the recipient. Under the GST the 
recipient is liable for payment of the tax. A registered Supplier, as 
under provincial retail taxes, is required to collect and remit the tax 
imposed on a taxable supply. 
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“Legistrant” Registrants under the GST are required to file periodic 
returns with the Minister of National Revenue. A registrant includes 
not only a person registered for GST purposes, but also a person who is 
required under the rules in Section 240 to apply for registration. 

Under Subdivision d of Division V, persons engaged in a commercial 
activity will be required to be registered unless they are small 
Suppliers, non-residents not carrying on a business in Canada, or 
persons whose only taxable supply is the sale of real property otherwise 
than in the course of a business. 


“residential complex" This is an important definition in determining 
whether the rental or resale of a residential building falls within 
Schedule V to the Act as an exempt supply. "Residential complex" 
includes owner-occupied single family homes, mobile homes, semi-detached 
homes, condominiums and multi-unit apartment buildings, together with 
the related land and common areas associated with such buildings. It 
does not, however, include a hotel, motel or other similar establishment 
that provides all or substantially all of its accommodation for periods 
of less than 60 consecutive days. A building generally constitutes a 
residential complex to the extent that it includes residential units 
(defined below). For example, in the case of a building where the 
bottom story is used as a shopping concourse and the five storeys above 
are rented out as apartments, only the five storeys would be considered 
to be a residential complex. A residential complex includes a single 
family dwelling in which a business (including the business of running a 
hotel) is carried on provided that the dwelling is used primarily as a 
place of residence for individuals. Yachts and houseboats are not 
considered to be residential complexes. 


"residential unit" A residential unit is a house, mobile home, 
apartment, suite, hotel room or similar premises used or intended for 
use as a place of residence or lodging for individuals. 


"sale" A sale is defined to include any transfer of the ownership of 
property. Therefore, a gift of property or a transfer under a barter 
transaction would constitute a sale. As well, sale includes a transfer 
of the possession of property under an agreement to transfer ownership 
of the property. 


"segregated fund" This has a meaning similar to that assigned to the 
term under the Income Tax Act. A segregated fund is treated as a 
separate person and is defined as a listed financial institution for GST 
purposes. 


"service" Service has a broad meaning covering basically anything other 
than property, money and a supply of services rendered by an employee to 
an employer. 


"specified tangible personal property” is similar to "listed personal 


property” under paragraph 54(e) of the Income Tax Act and is property 
that ordinarily appreciates in value over time. 


“Substantial renovation" A building that is substantially renovated, 
and, after the renovation, is, or forms part of, a residential complex, 
is treated as a new residential complex for purposes of the GST. A 
substantially renovated building is subject to GST under the same rules 
and conditions as a newly constructed residential complex. For these 
purposes, a substantial renovation of a building is one in which all he 
substantially all of the building, other than the foundation, exterior 


walls, interior supporting walls, floors, roof and staircases, has been 
removed or replaced. 


" 


supplier" A supplier is the person who makes a supply. 


"supply" Supply is an important term in the context of the GSTs) ve is 
intended to cover any arrangement where property is transferred, rented 
or leased, or where any service is rendered (otherwise than a service 
rendered by an employee to an employer). Under section 133, where a 
supply is provided pursuant to an agreement, entering into the agreement 
is treated as a supply and the transfer of the property or provision of 
services pursuant to the agreement is treated as being part of that 
supply. Section 134 treats the transfer of property or an interest in 
property not to be a supply if the transfer is to a lender pursuant to a 
SecuniIty interest an the property. 


Supplies made in Canada fall within the scope of the GST and are 
classified as being either taxable, exempt or zero-rated. Sections 142 
to 144 set out the rules for determining the circumstances in which 
Supplies are treated as being made in Canada. 


Stexable supply” A taxable supply as a supply made in the course ef va 
commercial activity and includes any supply other than an exempt supply. 
Technically, the term, "taxable supply" includes a zero-rated supply; 
thats is, a supply listed in Schedule VII to which 4) tax rate ct 

zero per cent applies. 


"tax fraction" The tax fraction provides a method for calculating the 
tax charged in those cases where the value of a supply is expressed as a 
tax-included amount. Where, for example, a tax-included price is $321, 
given a tax rate of 7%, the tax included in the price is $321 x 
7/lO7ths, Or $21. ‘The tax fraction is not relevant whene-CGSt «1s charged 
on a tax-extra basis. 


"used tangible personal property" This definition provides rules for 
determining when goods are considered to be used property. It also sets 


out the rules for determining when "specified tangible personal 
property’ (such as works of art, jewelry, stamps and coins) is regarded 
as used for the purposes of section 176 which deals with transactions 
involving used property. Specified tangible personal property is not 
considered to be used, and therefore is not subject to tax under 
subsection 176(2), where it has remained in the hands of dealers as 
inventory since it was last imported into Canada, since January 1, 1991 


or, in the Gaseé Of artwork, isince 1t was first sold by the orrvaimal 
artist. 


"Zzero-rated Supply" A zero-rated supply is a supply of property or 
service included in Schedule VII to the legislation and to which a tax 
rate of zero per cent applies. A zero-rated supply is a taxable supply. 
Accordingly, persons who are registered and make zero-rated supplies are 
able to claim input tax credits for any GST on purchases relating to the 
making of zero-rated supplies. This ensures that all GST is fully 
removed from zero-rated Supplies. JZero-rated supplies include supplies 
OF prescription drugs, medical devices, basic groceries, agricultural 
and fishery products, exports and international transportation services. 


Subsections 123(2) and (3) Meaning of "Canada" 


FOr purposes of the GST, the definition of Canada is’ similar to that in 
section 255 of the Income Tax Act, except in relation to importations of 
goods into Canada. The definition of Canada for purposes of 

Division III of the legislation, which deals with goods imported into 
Canada, has the meaning assigned by the Customs Act. 


subsection 123(4) Application of provisions to schedules 
Lhe Provisions Of Part Ixalse apply: to Schedules Vv, Vi and VIi« 
SeCr Lom 124 Compound interest 


Part IX requires the payment of interest at a prescribed rate on late 
and deficient payments! Of tax and'/on tax refunds. Section IW24 provides 
that interest calculated at a prescribed rate and any penalty calculated 
aG @ rate per year 1s to, be compounded daily. The prescribed rate of 
interest is to be the same as that provided for interest on late tax 
payments and refunds under the Income Tax Act. It will be determined by 
reference to the rate charged on 90-day Treasury Bills and adjusted 
quarterly. 


pectlon 125 Negative amounts 


This section states that negative amounts determined under algebraic 
formulae that are set out in a number of provisions are considered to be 
nil unless otherwise provided. 


Relationships, Associations, Separate Persons and Residence 


Section 126 Relationship 


This section sets out the definitions of arm’s length, related persons 
and associated persons. 


"Arm’s length" 


Subsection 126(1) provides that related persons are to be treated as not 
déaling at arm’s length with each other. It also provides that, at a 
particular time, 20°45 a question of fact whether ‘unvelaced "persons are 
dealing at Sarm’s length. This subsection parallels ‘subsectron, 2510) of 
the Income Tax Act. 


Thesdetinitionm of arm Ss length 1s particularly relevant torseetion 255. 
That section provides that the value of the consideration for a supply 
made between persons not dealing at arm’s length is the fair market 
value of the supply (as it would be 1f the persons were dealing at arm’s 
length) in those circumstances where the recipient Use nOteacquiringathne 
supply for use exclusively in a commercial activity. 


“Related persons’ 


Subsection 126(2) provides that persons are related to each other for 
GST purposes if, at a particular time, "they “are considered to, besrelated 
persons pursuant to subsections 251(2) to (6) of the incomes Tax sActsstor 


purposes of that Act. 


Section 127 Associated persons 


The rules relating to associated persons are relevant principally for 
the purposes of the definition of small supplier in section 148 and the 
rules in Division V for determining whether a person is entitled to file 
GST returns on a quarterly or annual basis rather than on a monthly 
basis. Eligibility for filing on a quarterly or annual basis in any 
year is determined by reference to the total taxable supplies made by a 
registrant and by persons associated with the registrant. 


Subsection 127(1) provides that a particular corporation is associated 
with another corporation for GST purposes if they are considered to be 
associated pursuant to subsections 256(1) to (6) of the Income Tax Act. 


Subsection 127(2) provides that a person (other than a corporation) is 
associated with a particular corporation if that person or a group of 
associated persons of which the person is a member controls the 
corporation. 


Subsection 127(3) sets out the circumstances in which a person will be 
treated as being associated with a partnership and with a trust. 


Subsection 127(4) states that a person is associated with another person 
if both persons are associated with a third person. 


Section 128 Closely related corporation 


Section 128 sets out the definition of closely related corporation. 

This definition is relevant for sections 150 and 156 which provide an 
election to effectively exempt or zero-rate certain transactions between 
two members of a closely related group. Basically, two corporations are 
considered to be closely related if they are registrants and residents 
in Canada and if there is a degree of common ownership of at least 

90 per cent. 


Paragraph 128(1)(a) states that two GST-registered corporations resident 
in Canada are considered to be closely related to each other if at least 
90 per cent of the value and number of full voting right shares of the 
capital stock of the second corporation are owned by: 


- the first corporation; 

= a qualifying subsidiary (as defined in sectiom 123) of the first 
corporation: 

= “a parent of the first corporation (i.e: a corporation, owingvate Least 
90 per cent of the value and number of full voting right shares of 
the first corporation) > 

- any combination of the above corporations (e.g., if A owns 65% of C 
and 100% of By and B owns 35% of C, then A, Band C are closely 
related to each other); or 

- a person or a group of up to five persons who own at least 90 percent 
of the value’ and number of the full voting bight shares.of the faust 
corporation. (e.g. if a person owns 90% of A and also 90% of B, then 
A and B are closely related). 


Paragraph 128(1)(b) provides that certain corporations can be prescribed 
by regulation as being closely related. 


in addition, section 128 states that a non-resident insurer with a 
permanent establishment in Canada is considered, for purposes of the 
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definition of "closely related", as resident in Canada. As a result, 
the Canadian permanent establishment and another Canadian corporation 
that is closely related to the non-resident insurance company would be 
eligible to file an election to effectively exempt transactions between 
them under section 150. However, the exemption provided in section 150 
does not extend to imported services. Therefore, any services provided 
by a non-resident insurance company to a Canadian Subsidiary would not 
gualify for exemption under this rule. 


Subsection 128(2) provides that where two corporations are closely 
related to the same corporation (which could be a resident or non- 
resident corporation), these two corporations are considered to be 
closely related to each other. 


Section 129 Branches of public services bodies 


Subsection 129(1) provides that a public service body engaged in one or 
more activities in separate branches or divisions may apply to have any 
such branch or division treated as though it were a separate person 
from, and not associated with, any other branch or division for the 
purposes of the small supplier rules. As a result, each separate 
division may be eligible for the small traders’ exemption if the total 
taxable supplies made through that division do not exceed $30,000 
annually. However the "separate person" status does not affect the 
treatment of transfers of property or services between the separate 
divisions of the organization -- these transfers are not considered to 
be taxable supplies. "Public service body" is defined in Section 123 to 
mean a charity, non-profit organization, hospital authority, 
Municipality and certain educational institutions. 


Subsection 129(2) provides Ministerial authority to approve an 
application under subsection (1) as long as the applicant can 
demonstrate suitable separate identification and record-keeping of the 
branches or divisions in respect of which the application is made. 


Subsections 129(3) and (4) provide for revocation of the approval 
granted under subsection (2) where the applicant no longer meets the 


required “conditions. Upon revocation, “the separate person status is 
voided. 
Section 130 Unincorporated organizations 


Like corporations, many unincorporated organizations are comprised of 
two or more separate divisions. However, because they are not 
incorporated as one legal entity, in the absence of special rules, the 
various unincorporated divisions could each qualify as a separate person 
for GST purposes. As separate persons, they would have to register 
separately and any transfers of property or services between them would 
be treated as regular supplies which, in many cases, would be taxable. 


Subsection 130(1) permits two such unincorporated bodies that are in 
fact functioning as part of one organization to jointly apply to the 
Minister of National Revenue to have one of the bodies recognized as a 
branch of the other. As a result, GST would not apply to transfers of 
property or services between the two bodies. Also, it would be clear 
that the responsible members of each body (as identified under section 
324) would be jointly and severally liable for all obligations under 
Part IX of the Act resulting from the activities of either divisions It 
should be noted as well that the “single person" status approved under 
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this section does not preclude the organizations from taking advantage 
of the rules under section 129 that permit separately identifiable 
divisions to be treated as though they were separate persons for 
purposes of the small supplier rules. 


Subsection 130(2) provides for Ministerial approval of an application 
made under subsection (1) by two unincorporated bodies where the 
Minister is satisfied that it is appropriate to recognize the two 
applicants as being one person for purposes of the GST. In determining 
whether the two arecin fact: functioning as part lof ca single 
organization, important considerations would be whether the two bodies 
have the same or very similar objects, whether there is a degree of 
accountability on the part of the branch or division toward the main 
body, and whether they have the same tax status under the GST. For 
example, two associations, one of which is eligible for registered 
charity status and the other is not, would not qualify for treatment as 
divisions of the same organization. 


Subsection 130(3) and (4) provide for revocation of the approval granted 
under subsection (2) to two unincorporated bodies at the request of 
either party. Upon revocation, the two bodies revert back to being 
treated as separate persons. 


Ssectiom 31 Segregated Fund 


A segregated fund represents a separate fund maintained by an insurance 
company on behalf of other persons. Under the GST, as under the Income 
Tax Act, any such fund is treated as a Separate person that is a trust 
of which the insurer is a trustee. AS a consequence, any charges to the 
fund by the insurer for administration and other services are treated as 
supplies and, except for financial services and other exempt supplies, 
are taxable. 


SCC lOnmelesz Person resident in Canada 


The residence: of a stipplier or recipient ofa supply-is ampomtant fomwa 
number of provisions in the Act. For example, with certain exceptions, 
Supplies made by non-residents in Canada are considered to be made 
outside Canada under section 143. As such, they are beyond the scope of 
the GST. Similarly, certain supplies are zero-rated in Part V of 
Schedule VI as exports on condition that they are supplied to 
non-residents. 


Section 132 deals with the question of residence for GST purposes. The 
determination of residential status ordinarily depends on criteria 
established by jurisprudence that has developed over the years. 
However, section 132 sets out certain special rules for particular 
circumstances. 


subsection 132(1) Corporations, partnerships and other organizations. 


Under this subsection, a corporation is treated as being a resident in 
Canada if it is incorporated or continued in Canada and not continued 
elsewhere. A partnership or other unincorporated body is resident in 
Canada where a majority of its members having management and control are 
resident in Canada. A labour union carrying on union activities in 
Canada and having a local union or branch in Canada is also considered 
to be resident in Canada under this subsection. 


Subsections W322) a3) Permanent establishment. 


A non-resident person who has a permanent establishment in Canada is 
considered under subsection 132(2) to be resident in Canada, but jonilyaan 
respect of the person’s activities carried on through that 
establishment. 


Subsection 132(3) sets out the corresponding rule for a resident with a 
permanent establishment outside Canada. In this case, the resident is 

considered to be a non-resident in respect of those activities carried 

on through a foreign permanent establishment. 


The definition of permanent establishment is set out in 

subsection 123(1) and includes any premises, facility or installation of 
a person (to the extent it is not purely temporary in nature) through 
which that person makes supplies. It also includes a fixed place of 
business of an agent of a person (other than an independent agent) 
through whom that person makes supplies in the ordinary course of 
business. 


subsection 132(4) Supplies between permanent establishments 


Subsection 132(4) provides that a supply of personal property or service 
made by a person from a permanent establishment in Canada to a permanent 
establishment of the person outside Canada is to be treated as a supply 
made at arm’s length between separate persons. 


Supplies 
section 133 Agreement as supply 


Under this section, the entering into of an agreement to supply any 
property or service will be treated as a supply of the property or 
service, made at the time the agreement is entered into. As a 
consequence, GST applies to any prepayment or part payment of the 
consideration for a supply even if, at the time payment is made, 
property has not in fact been transferred or the service has not yet 
been rendered. In these circumstances, paragraph 133(b) treats the 
actual provision of the property or service under the agreement as being 
a part of the same supply and not as a separate supply. 


Section 134 Transfer of security interest 


This section provides that, where there is an agreement relating to any 
indebtedness, the transfer of property pursuant to a security 
arrangement to secure payment of the debt is not treated as a supply. 
Furthermore, where, upon payment or forgiveness of the debt or 
Obligation or any other circumstance, =the (propertygon title thereto sis 
restored to the original owner, such transfer also is not considered to 


be a supply. 


This provision applies, for example, in the case where the purchase of 
land is financed under a mortgage agreement. In some jurisdictions, 
under a mortgage agreement, the purchaser retains beneficial ownership 
of the land, even though legal ownership of the land may be transferred 
to the lender and, when the mortgage is discharged, legal ownership 
reverts to the purchaser. Section 134 ensures that the transfers of 
legal ownership between a mortgagor and a mortgagee in this case are not 


subject to GST. 


Section 135 Sponsorship of public service activities 


Where a charity or other a public service body receives a sponsorship 
from a business in return for which the body undertakes to provide a 
promotional service or the right to use its logo or similar property, 
the provision of the service or right is not subject to GST. In effect, 
these types of sponsorships are treated under section 135 in the same 
way as the receipt of a grant or subsidy. For example, a non-profit 
hockey club might agree to advertise on its team uniforms the tradename 
of a corporate sponsor. As another example, a corporation might provide 
funding to an Olympic association and receive, in return, the right to 
use the Olympic logo. In both cases, GST would not apply to the 
transactions. However, where a payment by a sponsor may reasonably be 
regarded as being primarily for advertising on a radio or television or 
in a newspaper, magazine or periodical, the supply of that advertising 
service by the public service body is treated as a taxable supply. 


Subsection 136(1) lease, etc., of property 


This subsection provides that a lease, licence, rental or similar 
arrangement for the use of or right to use real property or tangible 
personal property is treated as a supply of the underlying property. In 
the absence of this rule, such supplies, being of rights, might be 
considered as supplies of intangible property. The nature of a supply 
is particularly important for the purpose of the rules for timing of 
liability for GST, as well as liability for imports of intangible 
property. 


Subsection 136(2), (3) Combined supply of real property 


Subsection (2) provides that, where a supply of real property includes 
a residential complex and other real property, the provision of the 
complex is treated as a separate supply. For example, in the case of an 
apartment tower with a first-floor shopping mall, the mall and the 
apartments are considered to be separate buildings for GST purposes. 
This ensures that the rules applying to residential complex apply to a 
residential complexes attached to other non-residential real property. 
Subsection (3) provides that where the owner of a multiple unit 
residential complex is a builder of an addition to complex (e.g. a new 
wing) and on completion sells the entire complex, the sale of the 
existing part of the complex is still considered to be an exempt supply. 
However, the new and unused addition is to be treated as a separate 
Supply and taxed accordingly. This ensures that tax is payable on the 
fair market value of the addition where the builder has not paid tax at 
an earlier time under the self-supply rules (subsection 191(4)). 


Section 137 Coverings and containers 


This section provides that where a covering or container that is used to 
supply tangible personal property of a particular class is a covering or 
container which is usual for such a supply, the covering or container 
shall be treated as part of the property so supplied. 


Section 138 Incidental supplies 


This section provides that a supply that is incidental to another supply 
is treated as part of that other supply. This rule applies where the 
primary and incidental supplies are provided together for a single 


consideration. However, it does not apply where a separately 
identifiable charge is made for the incidental supply. This provision 
is intended to avoid the need to prorate consideration received for a 
supply where the potential tax status of an incidental supply differs 
from the primary supply to which it relates. For example, if a box of 
cereal (a zero-rated grocery) includes a small toy in the box, the 
incidental supply rule ensures that tax does not apply to that portion 
of ther price relating to the toy. Similarly, if a residential landlord 
includes electricity in the rents charged to tenants, section 138 
ensures that the landlord does not have to charge GST on the portion of 
the rent relating to the supply of the electricity. Section 139 deals 
with the specific case of a mixture of items supplied for one price 
where the supply is primarily of exempt financial services. 


Section 139 Financial services in mixed supply 


Sectiony 1399's “similar to -Section7136) inithat-at vis intended#tor avoid 
prorating a single consideration that covers several supplies. However, 
it applies only where a supply of a financial service is made together 
with a non-financial supply for a single consideration. For example, an 
all-inclusive bank service charge may entitle the account holder to 
receive personalized cheques (a non-financial service) in addition to a 
range of financial services. Under these circumstances, the supply of 
all of the services and properties is treated as a supply of financial 
services if more than 50% of the consideration represents consideration 
for financial services. Thus, under section 139, the bank is not 
required to identify a separate charge for the cheques and collect GST 
on that charge -- the entire bank service charge is treated as an exempt 


Supply. 
Section 140 Supply of membership with share, etc. 


Memberships in clubs or associations are sometimes acquired by 
purchasing a share, bond, debenture or other security issued by the 
owners of the club or the association. Similarly, initiation fees 
charged to persons wishing to obtain a membership in a club may be paid 
through purchasing securities issued by the club owners. In these 
cases, the investment in the security is treated as a sale of the 
membership or the right to obtain a membership and will therefore 
constitute a taxable supply (and not an exempt financial service) even 
though it involves the provision of a financial instrument. However, 
this rule does not apply to the purchase of memberships in a credit 
union. Thus, where a person opens an account at a credit union and so 
obtains a membership in the credit union, this will be treated as a 
supply of an exempt financial service. 


Section 141 Use in commercial activities 


The purpose of this section is to reduce the number of instances where 
registrants might otherwise be required, for the purposes of determining 
an input tax credit, to apportion the input tax paid in respect of | 
supplies received between commercial and other activities. It provides 
that, where substantially all of the use or intended use of a property 
or service is in a commercial activity, the property or service is 
treated as being used (or for use) wholly in a commercial activity. 
Conversely, where substantially all of the use or intended use Of a 
property or service is in a non-commercial activity (such as in 
rendering health care services or the making of other exempt supplies), 
then the property or service is wholly attributed to that activity. 


"Substantially all" generally means 90% or more. Thus, for example, if 
a property is acquired for use 90% in a commercial activity and 10% for 
use in any other activity (say, in the provision of exempt day care 
services), the property is to be considered as being used entirely in 
commercial activities. As a consequence, no part of the GST on the 
consideration payable for the property needs to be apportioned to the 
exempt activities, and the entire tax paid on acquisition qualifies for 
an input tax credit. 


The rules described above are contained in subsections 141(1) to (4). 
These rules do not apply to financial institutions. As well, 
subsection 141(1) provides that where real property is partly 
residential and partly non-residential, subsections 141(1) to (4) apply 
in respect of property or services supplied in relation to the real 
property only to the extent that the property or service is acquired for 
use in relation to the non-residential part of the real property. For 
example, if a landlord of a 10 storey apartment building, the first 
floor of which consists of retail shops, pays for electricity for the 
entire building, the portion of that expense attributable to the first 
floor would not be treated as having been incurred for use in supplying 
exempt residential rents, even though 90 per cent of the building is 
used for that purpose. Therefore, the landlord would be able to claim 
input tax credits for the portion of the expenses attributable to the 
taxable rentals on the first floor. 


Subsection 141(5) provides that any activity involved in starting or 
winding up a commercial activity that is a business or adventure or 
concern in the nature of trade is part of that business, adventure or 


concern. As a result, GST paid on purchases made during the start-up or 
winding-up phase of a commercial business may be claimed as input tax 
credits. For example, taxable expenses associated with obtaining legal, 


accounting, marketing or other professional advice in relation to the 
acquisition of a conmercial activity would qualify for input tax 
credits. Similarly, any supplies made in the course of winding-up a 
business, adventure or concern that is a commercial activity (such as 
the sale of business assets as the business is being wound down) are 
treated as supplies made in the course of that activity. 


Place of Supply 


Section 142 Place of supply -- general rule 


A supply made in Canada is either an exempt supply or a taxable 
(including a zero-rated) supply. A supply made outside Canada is beyond 
the scope of the GST. Subsection 142(1) sets out the general rules for 
determining when a supply is made in Canada. 


A sale of goods is considered to be a supply made in Canada if the goods 
are, Or are to be, delivered or made available in Canada to the 
recipient of the supply. A supply of goods other than by way of sale, 
such as a lease of the goods, is considered to be made in Canada if 


possession of the goods is given or made available in Canada to the 
recipient. 


With respect to a supply of intangible personal property (such as 
intellectual property), if the property is to be used in whole or in 
part in Canada and the recipient is resident in Canada or is registered 
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to collect GST, the supply is treated as having been made in Canada. As 
well, a supply of intangible personal property that relates to real 
property situated in Canada, goods ordinarily situated in Canada, or to 
a eoAEE to be performed in Canada, is treated as having been made in 
Canada. 


A supply by way of a sale or lease of real property that is situated in 
Canada, as well as any supply of architectural or other services 
relating to real property situated in Canada, is considered to be made 
in Canada. 


The supply of a telecommunication service is considered to be made in 
Canada if the billing for that service is issued in respect of a 
terminal or transmitting/receiving facility ordinarily situated in 
Canada. 


Paragraph 142(1)(g) is a provision of general application that treats 
any other service as being a supply made in Canada if the service is, or 
is to be, performed in whole or in part in Canada. 


Subsection 142(2) sets out the converse rules for determining when sales 
are treated as being made outside Canada and thus beyond the scope of 
the GST. 


Section 143 Supply by non-resident 


Notwithstanding the general rules for a supply made in Canada outlined 
in section 142, subsection 143(1) provides that (except for the three 
cases described below) the supply of personal property or service made 
by a non-resident person is considered to be a supply made outside 
Canada (and thus not subject to GST). Implicit in this provision is. the 
fact that a supply by a non-resident of real property situated in Canada 
is subject to the normal GST rules. The three exceptions are outlined 
Ineparagmapns a4 3(djia)y tb) anadu(e)* 


Paragraph (a) provides that if the non-resident person makes a supply of 
property or service in Canada in the course of a business carried on in 
Canada, the supply is to be treated as being made in Canada and, 
therefore, subject to GST in the normal manner. As a consequence, the 
supply (if it is not an exempt supply) 1s subject to the GST (unless, of 
course, the non-resident otherwise qualifies as a small supplier). 
Special note should be made of the fact that subsection 240(4) considers 
a non-resident person to be carrying on business in Canada where the 
person, sin *Canaday, solieits orders won, or offers: for sale; property 
that is valued at no more than $40 and is to be delivered by mail or 
courier to customers in Canada. 


Paragraph (b) provides that, where a supply made in Canada is made by a 
non-resident who is a GST registrant, the exception does not apply, and 
the supply is to be treated as a supply made in Canada. It should be 
noted that a non-resident person that does not carry on business in 
Canada may nevertheless apply, under subsection 240(3), to be a GST 
registrant if the person regularly solicits orders for goods to be 
supplied by the person and delivered in Canada. 


Paragraph (c) deals with the situation of a non-resident person who 
provides or stages a performance, exhibit, activity or event in Canada 
and charges admission or attendance fees directly to spectators or . 
attendees. In this situation, the supply is treated as a supply made in 
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Canada and the non-resident person is required to collect the tax on the 
consideration and remit it to the Receiver General. It should be noted 
that this rule does not apply to an admission that the non-resident 
person acquires and re-supplies. Thus, for example, if a non-resident 
tour operator that does not carry on business in Canada purchases 
admissions to attractions in Canada for inclusion in a tour package, the 
re-supply of those admissions on the sale of the package to non- 
residents would not be considered a supply made in Canada. 

Paragraph (c) should be read in conjunction with subsection 148(3) 
relating to the definition of a small supplier and subsections 238(3) 
and 240(2) which set out special rules for the filing of returns and 
registration requirements in the case of non-resident performers who 
charge admission or attendance fees directly to spectators or attendees. 


Subsection 143(2) ties into subsection 240(4) which, as noted above, 
treats non-residents who solicit orders for prescribed goods to be 
delivered by mail or courier to persons in Canada to be carrying on 
business in Canada. Because GST only applies to supplies made in 
-Canada, subsection 143(2) states that such goods, when mailed or 
couriered to Canada, are considered to be supplies made in Canada. The 
combined effect of subsections 143(2) and 240(4), then, is to require 
non-resident businesses such as magazine, book and periodical publishers 
to account for GST on their subscription sales in Canada on the same 
basis as domestic publishers. 


Section 144 Supply before release 


Goods imported into Canada but held "in bond" under the control of 
Canada Customs may be so held without payment of applicable customs 
duties and federal taxes until the goods are released by Customs. If 
the goods are sold while still in bond, the sale is treated under 
section 144 to be a supply made outside Canada and, therefore, not 
subject to GST. Under Division III of Part IX, GST becomes payable by 
the person who obtains release of the goods from Canada Customs for 
consumption, use or resale in Canada. In other words, GST on goods 
imported into Canada is imposed at the same time as customs duties apply 
(or would apply if the goods were dutiable). 


Commercial Activities 
Section 145 Partnerships 


This section provides that any commercial activity engaged in by a 
person in that person’s capacity as a member of a partnership is treated 
as a commercial activity of the partnership rather than the member. As 
a consequence, partners are not required to register separately for GST 
purposes. Section 253 provides that a rebate of tax may be claimed by 
an individual who is a member of a partnership in respect of the GST 
paid on certain expenses (including capital cost allowance on an 
automobile) that are deductible under the Income Tax Act in calculating 
the individual’s income from the partnership. 


A corporation that is a member of a partnership and is registered for 
GST purposes is treated as being engaged in a commercial activity of the 
partnership with respect to expenses that are incurred (i.e., supplies 
received) outside the partnership but that relate to the partnership 
activity. As a result, a corporate partner is allowed to claim an input 
tax credit on its own GST return for the tax payable by it on its 
purchases relating to commercial activities of the partnership where the 
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partnership itself would not otherwise be entitled to claim the input 
tax credit since the expenses were not expenses of the partnership. 


Section 146 Supplies by governments and municipalities 


Many Supplies made by governments and municipalities are exempt. 
However, to the extent that supplies are made in the course of 
commercial activities, they are subject to the same general rules that 
apply to the private sector. In order to provide greater certainty, in 
this section, a number of supplies (other than exempt supplies as set 
out in Schedule V to the Act) are specifically identified as being made 
in the course of a commercial activity when the supply is made by a 
government or municipality (including their emanations). These 
supplies, which include certain testing and inspection fees, as well as 
recreational hunting (or trapping) and fishing licences are listed in 
paragraphs (a) to (e). As a result, GST is collectible on such supplies 
and the normal rules respecting input tax credit entitlements apply. 
These provisions do not imply that other commercial activities of 
governments and municipalities (e.g., sales in a retail establishment) 
are not to be treated as commercial activities for purposes of the GST. 


Section. 147 Method of determining use 


This section provides that, for the purpose of claiming input tax 
credits, a registrant shall allocate inputs to supplies using a method, 
or methods, that are fair and reasonable in the circumstances. The 
legislation allows flexibility in the choice of methods as long as they 
are fair and reasonable. However, once a registrant adopts a method in 
a fiscal year, it is to be used at least until the end of that year, or 
until it becomes unreasonable. 


Small Suppliers 


Section 148 Small supplier status 


This section sets out the rules for determining the status of a person 
as a "small supplier" for GST purposes. A small supplier is not 
required to collect tax on taxable supplies. Nor is a small supplier 
entitled to claim an input tax credit for tax paid on taxable inputs. 


It is important to note that a person qualifying as a small supplier may 
elect to become a GST registrant. A small supplier who registers is of 
course required to collect tax on any taxable supplies. However, it is 
to the advantage of small suppliers selling to other businesses to 
register as this allows the small supplier to obtain input tax credits 
on purchases and the supplier’s business customers will ordinarily be 
entitled to claim input tax credits for any tax they pay. 


A person is not required to apply for status as a small supplier. 
Moreover, unless a small supplier applies for registration, there is no 
requirement to file any GST returns in respect of the commercial 
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Pursuant to subsection 148(1), a person qualifies as a small supplier 
throughout any calendar quarter and the following month if the total 
consideration for taxable supplies made by the person in the preceding 
12-month period did not exceed $30,000. For the purpose of this: rule: 
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- the $30,000 threshold is determined by reference to the total 
consideration for taxable supplies, excluding the proceeds from 
any sales of capital property, made in that 12-month period; 


- the threshold is determined by reference to the aggregate of 
the taxable supplies made by the person and any associated 
person in that period ("associated person" is defined in 
section) 127) and 


- persons Carrying ‘on lotteries) or gambling, activities are 
entitled to deduct certain prizes or winnings paid out to 
determine whether they are below the $30,000 threshold. This 
provision is of particular relevance for charities and 
non-profit organizations. 


Subsection 148(2) provides an exception to the rule described above. 
Under this subsection, a person ceases to qualify as a small supplier at 
any time in a calendar quarter when the total consideration for taxable 
supplies of that person and of associated persons in that quarter 
exceeds $30,000. For the purposes of this rule, proceeds from the sale 
of capital property are excluded. When the threshold is exceeded, the 
person ceases to qualify as a small supplier. As a result, the person 
is required to become registered and collect tax on all supplies, other 
than exempt supplies, made in the course of any commercial activities. 


Subsection 148(3) denies. "small supplier" status to a non-resident 
person whose only business carried on in Canada is the selling of 
admissions to a place of amusement, seminar, activity or event. The 
effect is to require non-residents in such circumstances to collect and 
remit tax on admissions which they sell directly to spectators/attendees 
even if the aggregate value of admissions charged does not exceed the 
$30,000 threshold. 


Financial Institutions 
Section 149 


This section sets out the rules for determining which persons are 
considered to be a financial institution for purposes of the GST. It 
also sets out the rules for amalgamation and acquisitions where a 
financial institution is involved. 


subsection 49 (1 ye (4 eo Financial Institurions 


Financial institutions are subject to different rules than other 
persons, especially in determining input tax credits. A financial 
institution can only claim a credit to the extent an input is used in 
making a taxable supply. Registrants not described in 

paragraph 149(1)(a) or D459 (ibd) “are vable tovelaim full anpue tax 
credits for their purchases used in the provision of both taxable 
supplies and financial services that relate to their commercial 
activities, In addition, a financial institutions treats: capital 
personal property having a value greater than $50,000 under the same 
rules that apply to capital real property, so that input tax credits are 
based on the proportion of use in commercial activities. For other 
registrants, the tax on purchases of capital personal property will 


qualify for full input tax credits where the property is used primarily 
in commercial activities. 


Paragraph 149(1)(a) describes those persons who are considered to be 
“listed financial institutions" (see definition in section 23). ee the 
definition of a listed financial institution is relevant mainly for the 
purposes of determining the availability of the intra-group election 
contained, in) section 150.7 Basically,) ai person as a listed financial 
institution if at any time during the year the person is a bank, an 
investment dealer, a trust company, an insurance company, a credit 
union, an investment plan, a tax discounter, or a corporation whose 
principal business is the lending of money or providing insurance. In 
addition, any corporation that is a member of a closely related group 
that has made an election under section 150 to treat its intra-group 
transactions as exempt is considered to be a listed financial 
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Paragraph 149(1)(b) provides that a person is also a financial 
institution if the person provides a significant amount of financial 
services during the immediately preceding taxation year (that is, the 
taxation year for purposes of the Income Tax Act). These persons are 
not included within the definition of a listed financial institution. A 
de minimis test is used to determine where a significant amount of 
financial services are provided. For the purpose of the de minimis 
test, a firm must calculate the amount of interest and dividends 
included in computing its income (or, in the case of an individual, the 
person’s business income), as well as fees charged separately for 
financial services during the preceding tax year. Interest and dividend 
income are computed on the same basis as for income tax purposes. A 
registrant is considered to be a financial institution if this income 
(i.e. "income from financial services") for the preceding year exceeds 
10 per cent of the registrant’s "total income" computed as the sum of 
the interest, dividend and fee income and consideration for most other 
Supplies. A registrant is also considered to be a financial institution 
if its "income from financial services" described above exceeds 

$10 million in the preceding year (determined on a prorated basis for 
short taxation years). 


Subsection 149(4), provides that interest and dividend income from 
related companies is not included in a person’s "income from financial 
services" for the purpose of this test unless the income represents 
income from a business of the person. However, all interest and 
dividend income is included in the person’s "total income". As a result 
of this subsection, holding companies that are solely holding shares and 
indebtedness of operating subsidiaries are not considered to be 
financial institutions. 


Subsection 149(2) Amalgamation 


Subsection 149(2) defines the status of a new corporation created by a 
merger or amalgamation involving one or more financial institutions. If 
the principal business of the new corporation is the same as, or similar 
to, the business Of One ‘or more: of the predecessors sthatiiwasma financial 
institution, then the new corporation is considered to be a financial 
institution for its taxation year that commences on the merger or 
amalgamation. This rule ensures that the new corporation is subject to 
the rules for financial institutions. 


Subsection 149(3) Acquisition of Business 


Subsection 149(3) provides a similar rule where a person purchases the 
business of a financial institution. In this case, the purchaser is 
considered to be a financial institution for the remainder of the 
taxation year if the acquired business is a financial business and is 
continued as its principal business after the purchase. This rule 
applies even if the purchaser was not a financial institution prior to 
the purchase. 


Subsection 149(5) Meaning of "investment plan" 

This subsection defines “investment plan". This term is used in 
subsection 149(1)(a) to include a trust governed by a registered pension 
fund, a mutual fund and a registered retirement savings plan in the 
definition of financial institution. Also included are investment 
corporations, mortgage investment corporations and mutual fund 
corporations, all as defined for income tax purposes. 


Section 150 


This section deals with the treatment of transactions between any two 
members of a closely related group (as defined in sections 123 and 128) 
where at least one member of the group is a listed financial 
institution. The purpose of this rule is to provide roughly consistent 
treatment between services purchased by a financial institution from a 
closely related member and services provided in-house by employees of 
the financial institution. In addition, the section deals with the 
treatment of transactions between credit unions. 


Subsection 150(1) Election for exempt supplies 


Subsection 150(1) provides that two members of a closely related group 
can jointly elect to have all inter-company supplies of services or 
leases, which would otherwise be taxable, treated as exempt supplies. A 
service or lease imported by a Canadian company is not eligible for this 
exemption and, therefore, is treated as a taxable supply and subject to 
GST on a self-assessment basis under Division IV (sections 217 to 220 of 
the Act). 


Subsection 150(2) Joint ventures 


Subsection 150(2) provides that the treatment of intra-group 
transactions as supplies of financial services is not applicable to 
leases of property, or services rendered, by a member of a closely 
related group in the member’s capacity as a participant in a joint 
venture with another person where the two persons have elected, under 
section 273, to effectively account for the operations of the joint 
venture at the operator level. In the absence of this rule, an 
unrelated person who would otherwise have to charge GST on taxable 
Supplies made to members of a related group could effectively convert 
taxable supplies of services and leases of property into exempt supplies 
by entering into a joint venture with one member of the group who, if 
designated the operator of the venture, would be treated as making the 
supplies of the unrelated person. 
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Subsection 150(3) Form and manner of filing 


This subsection requires that the election referred to in 
subsection 150(1) be made in a prescribed form and be filed by the 
member with the Minister on or before the day its return for the 
reporting period in which the election is to become effective is 
required to be filed. 


Subsection 150(4) Effect of election 


Subsection 150(4) requires that an election between two members 
continues to be effective until: 


- one of the members ceases to be a member of the closely related 
group; 


- the closely related group no longer includes a listed financial 
institution other than a person deemed under section 151 to be 
a listed financial institution; or 


- the members jointly revoke the election (although, it should be 
noted that a revocation is not allowed until at least one year 
after the election becomes effective). 


Subsection 150(5) Subsequent elections 


Subsection 150(5) specifies that, once an election ceases to be 
effective, the permission of the Minister is required in order for the 
persons to re-qualify for the exemption of transactions between members 
of a closely related group. 


Subsection 150(6) Credit Unions deemed to have elected 


This subsection provides that all supplies, other than supplies of 
capital property, are treated as financial services when supplied 
between two credit unions. This effectively exempts most charges within 
the credit union network. 


Furthermore, this subsection allows a credit union that qualifies as a 
small supplier to be defined as a closely related member of a group and 
to be treated as having made an election under subsection 150(1) without 
having to actually register for GST purposes. 


Section] 51 Effect of election under subsection 150(1) 


This section provides that when an election under subsection 150(1) has 
been made, the member is considered to be a financial institution even 
if that corporation does not satisfy the financial institution 
definition contained in paragraph 149(1)(b). Furthermore, 

section 149(1)(a) defines these persons as listed financial 
institutions. Therefore, as long as the election is effective, the 
rules specifically applicable to listed financial institutions, such as 
the capital property rules, are relevant. 


Consideration 
Seccilom 1572 When consideration due 


Subsection 152(1) establishes the time at which the consideration for a 
taxable supply becomes due. This time is relevant to a number of 
sections; in particular, to subsection 168(1) which specifies thar. cst 
becomes payable by a recipient of a supply on the day on which the 
consideration for the supply is paid or becomes due, whichever is 
earlier. A number of special cases are dealt with in subsections 168(2) 
through 168(9). However, subsection 152(1) states the general rule that 
the time at which consideration for a supply becomes due is the earliest 
Ona: 


= the day actual payment for the supply is made; 


- the day of issuance of the supplier’s invoice or the date of 
that invoice, whichever is the earlier; 


- the day on which, but for an undue delay in the issuance of the 
invoice by the supplier, the invoice would have been issued 
(this; rule is similar to that in paragraph 12(1)(b) of the 
Income Tax Act); and 


- the day on which, under a written agreement, the recipient is 
required to give the consideration or part thereof to the 
supplier for the supply. 


Subsection 152(2) provides that, where property is supplied under a 
written lease agreement, tax becomes payable on the lease payments as 
they fall due under that agreement, notwithstanding the fact that an 
invoice or notice of payment may be issued to the lessee in advance of 
that date. 


Pursuant’ to subsection 15213), an item traded in a barter transaction as 
treated as payment for an item received in return. 


Sectionals Value of consideration 


The GST is determined by reference to the value of the consideration for 
a taxable supply. Generally, the value of the consideration for a 
supply 1S expressed in money. Paragraph 153(1)(b) provides that where 
the consideration, or part, iS property and not money (as would be the 
case in a barter transaction), its value is the fair market value of the 
property determined at the time of the supply. 


Subsection 153(2) is an anti-avoidance rule that applies where there has 
been an unreasonable apportionment of the consideration for two or more 
supplies or for supplies and some other obligation. This subsection 
requires a reasonable attribution of the total amount of consideration 
as between the separate billings or charges. 


Subsection 153(3) provides that in the case of an exchange of like 
property between two registrants each of which is acquiring the property 
as inventory for use exclusively in commercial activities, the 
registrants do not have to calculate and collect GST on the value of the 
property exchanged. Such product-for-product exchanges are common among 
dealers in certain industries, such as the up-stream oil and gas 


industry. This provision avoids the need for fair market valuations and 
1ssuing of invoices in these circumstances. 


Section 154 Pederal <and provincial taxes 


Section 154 deals with the treatment of federal and provincial taxes, 
duties and fees. The consideration for a supply includes any tax, duty 
or fee (other than any such amount that may be prescribed) imposed on 
the supplier or recipient of the supply under any other Act of 
Parliament or the legislature of a province. Examples of included taxes 
and duties imposed under federal law are customs duties, excise duties 
imposed by the Excise Act and the air transportation tax and excise 
taxes (other than the GST) imposed by the Excise Tax Act. The GST is 
expressly excluded from the determination of the amount of consideration 
for any supply. The provincial taxes to be prescribed (i.e., those 
excluded from the GST base) include general retail sales taxes and sales 
taxes imposed on specific products in lieu of the general retail sales 
tax at a rate not exceeding the greater of 12 per cent or the general 
sales tax rate plus 4 percentage points. 


Section 155 Non-arm’s length supplies 


This section provides an anti-avoidance rule in the circumstances where 
a person transfers property or a service for less than fair market value 
or for no consideration in a non-arm’s length transaction to a person 
who is a non-registrant or is a person who will use, consume or resupply 
the property or service in the making of an exempt supply. Section 155 
provides that, under these circumstances, tax is to be calculated by 
reference to the fair market value of the supply. This rule does not 
apply where the supply is between two non-arm’s length parties, the 
recipient is a registrant and the supply is for use by the recipient 
exclusively in the course of a commercial activity. 


Sect won e516 Plection Lor mL consideration 


Where a corporation is organized into separate branches or divisions, 
any transfer of property or services between those branches or divisions 
has no GST consequences. Alternatively, the corporation might establish 
a wholly-owned subsidiary or a closely related special-purpose 
corporation. In the absence of any special rules, transactions between 
the parent corporation and the closely related corporations would be 
treated in the same manner as transactions between unrelated companies. 
This could have different implications for the group of related 
corporations than if each had been a division of a single corporate 
entity. This section addresses this situation by effectively 
zero-rating supplies between two or more closely related corporations 
resident in Canada if the corporations are engaged exclusively in 
commercial activities (and, therefore, would be entitled to fully 
recover any GST paid on purchases from other members in any event). 
Section 128 sets out the rules for determining when a corporation is 
considered to be "closely related" to a second corporation. 


To qualify for zero-rating of intra-group Supplies between closely 
related corporations, the members to be included in the group are 
required to file a joint election to that effect. It should also be 
noted that sales of real property or any supply that is not acquired by 
the recipient exclusively for use ina commercial activity cannot 
qualify for zero-rating under this provision. 
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Separate rules for intra-group transactions involving financial 
institutions are provided in section 150. 


Section 157 Coupons and gift certificates 


Subsection 157(1) deals with the treatment of coupons issued for no 
consideration, such as those that permit a consumer to obtain a 
reduction on the price of a product. In this case, the consideration 
for the supply of the product is reduced by the coupon amount, with GST 
applying to the sale price net of the coupon amount. If, for example, a 
consumer presents a coupon that allows 50 cents off the price of shampoo 
retailing at $6.50, the consideration for the supply would be $6.00 and 
tax calculated on this amount would be 42 cents (7% of $6.00). 


Subsection 157(2) deals with the sale of a gift certificate for 
consideration. The sale is not considered to be a supply and therefore 
will not attract GST. When the gift certificate is subsequently 
exchanged for goods or services, its redemption value is to be treated 
as part of the consideration for those goods or services. 


Section 158 Tax refund discounts 


This section sets out the rules for the treatment of income tax 
discounting services to which the Tax Rebate Discounting Act applies. 
This service involves customers assigning their rights to an income tax 
refund to a tax discounter in return for an immediate payment. 


For GST purposes, tax discounters are treated as having made two 
supplies -- a taxable supply involving a service of preparing the tax 
return of the client and an exempt supply involving a financial service. 
The consideration for the taxable supply equals 2/3 of the difference 
between the tax refund and the amount paid by the discounter to the 
client, to a maximum of $30. The remainder of the fee charged by the 
discounter to the client is treated as consideration for the financial 
service. 


In addition, tax discounters are considered to be listed financial 
institutions since they supply financial services as defined in 
section 123. 


Section 159 Value in Canadian currency 


This section deals with the situation where payment for a supply is 
expressed in foreign currency. In this case, for purposes of 
calculating any GST payable, the value of the consideration is 
determined by reference to the Canadian dollar equivalent on the date 
the consideration is payable. The section also permits the Minister to 
accept a different method of determining the exchange value of foreign 
currency. It 1s contemplated that a method would be acceptable where 
the exchange value is determined on the day the foreign currency was 
acquired or the date of payment where that method is reasonable and, in 
the case of a business, applied on a consistent basis. 


Section 160 Coin-operated devices 


Where both a supply and the payment of the consideration therefor are 
effected by way of a coin-operated device (such as a vending machine), 
the time at which the GST becomes collectible by the supplier is the day 
on which the consideration is removed from the device. In other words, 
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from the supplier's point of view, the supply is considered to have been 
made only when money is removed from the device. From the point of view 
of the customer or recipient, the GST is considered to have been paid on 
the day the money is deposited into the device. Thus, for the purposes 
of remitting GST, the supplier is treated as having received the tax on 
the date the money is removed, but for the purpose of claiming an input 
tax credit, the recipient is treated as having paid the tax when the 
money was deposited. 


Section 161 Early or late payments 


Where the consideration is shown on an invoice for a supply of goods or 
services and the recipient may obtain a discount for prompt payment or 
is subject to a penalty for late payment, the value for tax is not 
affected by the discount or penalty. In both cases, GST applies to the 
amount of consideration shown on the invoice without regard to the 
discount or penalty. Thus, for example, if an invoice showed the price 
of goods as $100 (plus $7 of GST) and a 2% discount for prompt payment 
were offered, the GST would be $7 even if the discount were taken. 
Conversely, if there were a $5 penalty on late payment of an invoiced 
amount for $100, GST would be collectible only on the $100. 


Section 162 Natural resource royalties 


Under section 162, the provision of any right to explore for or exploit 
natural resources, the supply of a lease relating to such rights, or the 
supply of any right to a royalty or net profits interest in relation to 
the resource is considered not to be a supply for purposes of the GST. 
As a consequence, with the exceptions noted below, resource royalties 
are not subject to GST, whether paid to a government or to any other 
person who has granted rights to a resource property in respect of which 
the royalty is paid. Under this section, the supply of commercial 
fishing licences is treated as not a supply for GST purposes and 
therefore is not taxable. 


There are exceptions to this rule where the payment is in respect of a 
right provided to a non-registrant, specifically: 


- to a consumer for personal use or enjoyment (such as a 
recreational fishing licence); or 


- to any person who is not registered and the right enables that 
person to acquire goods for resale to consumers (for example, a 
right to cut trees by a small supplier who, in turn, produces 
firewood for sale to customers). 


Section 163 Tour packages 


Section 163 sets out the rules for determining the consideration for the 
taxable portion of a tour package; that is, those services included in a 
tour package which, if purchased by a traveller directly (and not as . 
part of a tour package), would be subject to the GST. A tour package is 
defined as one in which transportation, accommodation, meals and other 
travel services are provided at an all-inclusive price. The non-taxable 
portion of the consideration for a tour package falls within Schedule II 
and, therefore, is zero-rated. The non-taxable portion generally 
includes the costs relating to the international transportation and to 
accommodation and other supplies outside Canada -- in other words, those 
items that would be zero-rated if they were purchased separately by a 
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traveller. However, the remaining part of the consideration paid or 
payable for a tour package, such as that relating to domestic 
transportation and accommodation and other supplies in Canada, are 
taxable. 


Tour operators selling tours involving a combination of taxable and 
non-taxable travel services (e.g., a tour package to the U.S. involving 
taxable transborder air fare and non-taxable accommodation in the U.S.) 
are required to pro-rate their selling prices according to the value of 
the taxable and non-taxable components of the package. This proration 
is based on the relative cost of each of the travel service elements to 
the tour operator. For example, after claiming input tax credits for 
the tax on transborder air travel services, the operator’s average net 
travel service costs per package sold might break down as follows: 


(dollars) (per cen) 
Round-trip flight from 


Toronto, to UES. (taxable ) 200 40 
Accommodation and sight-seeing 

in U.S.) (non—caxabile ) 300 60 
Total Sco 100 


Assuming, say, a 20 per cent margin, the operator’s selling price would 
be $600. Because 40 per cent of the operator’s input travel costs 
represent taxable services, GST at the rate of 7 per cent would be 
calculated on 40 per cent of the operator’s selling price. In other 
words, the value of the consideration for the taxable portion of the 
tour package would be $240, on which $16.80 in GST would apply. 


Prorating ordinarily is required only once in respect of any given tour 
package -- when it is first casted out. At that time, the person 
assembling the package (referred to in this section as the "first 
supplier") knows that the value for tax on all such packages sold is a 
fixed percentage (referred to as the “initial taxable percentage") of 
the selling price -- 40 per cent in the above example. As long as the 
mixture of input travel costs does not change significantly, the tour 
operator will continue to use this percentage to determine the value for 
tax of all such packages sold. Therefore, if, in the above example, the 
Operator sells some packages for $550 (instead of $600), the GST on the 
lower-priced packages would apply to 40 per cent of $550, or $220. 
However, if the operator’s input costs were to change such that the 
portion of the total selling price that was reasonably attributable to 
the taxable components increased or decreased by more than 10 percentage 
points (li.e.., to over 50 per cent or less than 30 per cent in the above 
example), all subsequent sales by the operator of such packages would be 
taxed on the basis of the re-calculated percentage. 


Paragraph 163(1)(a) establishes the value for tax of a tour package sold 
by the first supplier of the package. In some cases, tour operators act 
as wholesalers and sell tour packages to retailers who, in turn, sell 
the packages to final consumers. Paragraph (b) provides that if such a 
retailer paid tax on, say, 40 per cent of the total price of the 
package, then the retailer would, in turn, charge his or her customer 
tax on 40 per cent of the price paid by the customer. 
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Section 164 Donations to charities and registered parties. 


Section 164 provides that any amount which would qualify as a charitable 
donation or political contribution for income tax purposes is not 
treated as consideration for a supply. Hence GST does not apply to any 
portion of an amount paid to a charity that is a donation. If, for 
example, a person pays $100 for a fund-raising dinner and $75 represents 
a donation, the GST would apply only to 7/107ths (assuming tax-included 
pricing) of the remaining $25 that represents the cost of the dinner. 

In this example, the tax would be $1.64. 
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Section 165 Imposition of tax 


Section 165 is the basic charging provision with respect to the GsT on 
taxable supplies made in Canada. Under subsection 165(1), every 
recipient of a taxable supply made in Canada is, in respect of the 
supply, required to pay tax equal to 7 per cent of the consideration for 
the supply. 


Where the supply is a zero-rated supply, subsection 165(2) provides that 
the rate of tax is 0 per cent. JZero-rated supplies of property and 
services are those enumerated in Schedule VI to the Act. The principal 
categories of zero-rated supplies are prescription drugs, medical 
devices, basic groceries, agricultural and fishery products, exports and 
international transportation. 


Subsection 165(3) establishes special rates of tax for telephone 
services that are paid for by depositing money into a coin-operated 
phone. Pay telephone charges are regulated by a variety of federal and 
provincial bodies. So as not to interfere with regulated rates and 
rate-setting procedures, the GST on telephone calls paid in coin is a 
specific amount designed to approximate a 7 per cent ad valorem tax. 

The tax applies in 5¢ increments. Where the payment is less than 

70 cents, the tax is "nil"; where the payment is 70 cents, the tax is 
5¢; where the payment is 70 cents or more, the tax is 5¢ for every 

70 cents deposited. Thus, where two dollars in coin is deposited in 
payment of a particular telephone call, tne customer is treated as 
having paid, and the telephone company treated as having received, tax 
of 10 cents. This rule applies only where payment is made in coin. Pay 
telephone calls charged on telephone calling cards are subject to GST in 
the normal manner; that is, the 7 per cent ad valorem tax is payable and 
collectible on amounts charged to a calling card. 


Subsection 165(4) provides that, where 7 per cent of the total 
consideration for all taxable (other than zero-rated) supplies included 
On an invoice is an amount that includes a fraction of a cent, the 
amount is to be rounded to the nearest cent (rounded up where the 
fraction is half a cent). For example, if the tax-excluded prices of 
two items appearing on an invoice are $2.51 and $3.50, for a total of 
$6.01, the total GST payable on those items would be 42 cents. 


Section 166 Supply by small supplier not a registrant 


This is the basic relieving provision for supplies by small suppliers. 
It provides that if, at the time the consideration is paid or becomes 
due for a supply, the person who made the supply was a small supplier 
(as determined under the rules in section 148), no tax is payable in 
respect of that supply on the consideration that is paid or became due 
when the person was neither registered nor required to be registered. 


This provision does not apply to sales by small suppliers of real 
property. 


Section 167 Sale of a business 


Subsection 167(1) deals with the situation where a registrant sells or 
transfers all or substantially all of the assets used in a business that 
isea commercial “activity (1.64, avtranster Of a business asl a going 
concern). The section provides that, where the vendor and the purchaser 
of the assets are both registrants and jointly agree, and an election to 
this effect is filed with the Minister by the vendor, the sale of the 
business as a going concern (that is the supply of the assets) is not 
subject to tax. The assets are treated as having been acquired for use 
exclusively in a commercial activity of the purchaser. The purpose of 
this rule is to ensure that the change-of-use rules in the sections 
dealing with capital property apply to the extent that such property is 
used subsequently in a non-commercial activity -- for example in 
providing exempt financial or health care services. For purposes of 
calculating an input tax credit or liability of the purchaser upon a 
change of use of the property, the purchaser is considered to have paid 
the tax on the property that would be payable if the election under this 
section were not made. 


Subsection 167(2) provides a similar rule in the case of the disposition 
of business assets on the death of an individual where the beneficiary 
receives the assets for consumption, use or supply in the course of 
commercial activities. 


When Tax Payable 


Section 168 When tax payable 


This section deals with the timing of the liability for payment of the 
tax imposed under Division II on taxable supplies made in Canada. 
Subsection 168(1) sets out the general rule. Subsections 168(2) to (9) 
provide a number of exceptions to the general rule. 


Subsection 168(1) General rule 


The general rule, in respect of a taxable supply, is that GST is payable 
by the recipient on the earlier of the day on which the consideration is 
paid and the day on which the consideration becomes due. The rules for 

determining when consideration is treated as becoming due are set out in 
section 152. 


Subsection 168(2) Partial consideration 


This subsection makes special provision for situations where partial 
payments for a supply are made or fall due on more than one day -- for 
example, in the case of a supply of a service to be performed over a 
period of time and for which progress payments are made. In) this case, 
tax is payable separately on the value of each partial payment on the 
earlier of the day on which the partial payment is paid and the day on 
which the partial payment becomes due. 


Subsection 168(3) Supply completed 


This subsection introduces an override to the rules in subsections (1) 
and (2) where there has been considerable delay in the issuance of an 
invoice for a taxable supply. Assuming the consideration for the supply 
is ascertainable (see subsection 168(6) below), subsection 168(3) 
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provides that, where all or any part of the consideration has neither 
been paid nor become due on or before the last day of the calendar month 
following the month in which the supply is completed,” GsT. thereon —— 
calculated on the value of the consideration or part -- is payable on 
that day. Thus, for example, where a supply is completed on August 15, 
and the invoice is not issued by the end of September, GST on the 
consideration would become payable on September 30. In this example, 
the supplier would be required to include the tax in the: returns for tire 
supplier’s reporting period that includes September 30. 


Paragraphs (a) to (c) set out the rules to be followed in determining, 
for purposes of the override rule, the time when a supply is to be 
treated as having been completed. For this purpose a supply is to be 
treated as having been completed: 


(a) in the case of sales of personal property (other than supplies 
described in (b) below) -- at the time when the ownership or 
possession of the property is transferred to the recipient (for 
example, in the case .of property sold under a conditional sales 
contract, tax is payable on all payments under the contract no 
later than the month following the month of delivery of the 


property); 

(b) in the case of sales of personal property where the supplier 
delivers the property to the recipient on approval, 
consignment, sale-or-return basis or other similar terms -- at 


the time when the recipient acquires ownership of the property 
or makes a supply of it to any other person other than the 
supplier; and 


(c) in the case of a supply under a written agreement to construct, 
renovate, alter or repair real property or a marine. vessel 
(where, in respect of the vessel, the work will require more 


than three months to complete) -- at the time when such 
CONSELUCtTION, renovation, alteration -or scepair us substantially 
completed. 


It should be noted that this override rule does not apply in the case of 
a supply of a service or intangible personal property. 


Subsection 168 (4) “Continuous, supplies 


This subsection provides an exception to the override rule in subsection 
168(3) Lor supplies; suchas electricity and natural gas, that are 
supplied on a continuous basis by way of a wire, pipeline or other 


conduit, and the supplier invoices the recipient on a regular basis. As 
a consequence, the general timing rule for the payment of tax described 
in subsection 168(1) applies to continuous supplies. As a practical 


matter, therefore, the time at which liability for the GST arises on a 
continuous supply is the date the supplier issues an invoice or the date 
of the invoice, whichever is the earlier. 


subsection 168(5) Sale of real property 


Subject to the condition that the amount of the consideration is 
ascertainable (see subsection 168(6)), this subsection provides that, in 
the case of a taxable sale of real property, GST generally is payable on 
the earlier of the day on which ownership is transferred to the 
recipient (i.e., "closing") and the day on which possession of the 
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property is. transferred to the recipient. However, where the property 
supplied is a residential unit in a condominium complex which has not, 
at the time possession is transferred, been registered as a condominium, 
tax 1S not payable until ownership of the unit is transferred Or eel 
eariiven,. 60) ‘days following the date or registration.» § (For transitional 
provisions relating to condominiums, refer to section 33653) 


Subsection 168(6) Value not ascertainable 


This subsection covers the situation where tax on a Supply becomes 
payable on a day determined under subsection (3) or (5), but the value 
Sie une consideration or any part of the consideration, is) not 
ascertainable at that time. For example, if a person agreed to sell a 
historical property to be preserved as a museum in return for a flat 
amount plus a percentage of the admission receipts, the tax would be 
Calculated on? that part “ofthe considerations that istacscertainable —— 


the fixed amount -- on the day that amount is paid or becomes payable 
UndeLethe agreement for thessupply. The tax on the value of the 
consideration that is not ascertainable -- the percentage of the 
admission receipts -- would become payable on the day on which that 


value or any part thereof becomes ascertainable. 


Subsection 168(7) Retention of consideration 


This subsection introduces a special exception to the timing of the GST 
Tzability<rules for "“holdbacks’«. It, applies in certain cases, where: the 
recipient of a taxable supply retains a part of the consideration for 
the supply pending full and satisfactory performance of the supply or of 
some part of the supply. The amount retained is often referred to as a 
"holdback" because the amount otherwise payable by the recipient of the 
supply is held back as security against liens. Holdbacks are 
particularly common in the construction industry. Where the holdback 
amount is legislatively sanctioned or provided for in a written 
agreement for the construction, renovation or repair to a marine vessel 
or real property, GST calculated on the amount held back becomes payable 
on the earlier of the day on which the holdback amount is paid and the 
day on which the "holdback" period expires. Holdbacks not specifically 
mentioned do not defer the time at which GST becomes payable. 


Subsection 168(8) Combined supply 


Instances may arise where a combination of service, personal property 
and/or real property are supplied to a recipient for a single 
all-inclusive amount. This subsection sets out the rule to be used in 
determining whether a combined supply is to be treated as a supply of 
service, personal property or real property in order to apply the 
provisions in paragraphs 168(3)(a) to (c) and subsection 168(5) to 
determine the time at which liability for GST arises. 

Paragraph 168(8)(a) provides that, if the value of one) of ‘thevelements 
in the supply exceeds the value of each of the other elements 
individually, ‘the entire supply “sto be treated as-alsupply of that 
element. Paragraph 168(8)(b) deals with those combined supplies not 
falling within paragraph (a) and provides that, where one of the 
elements is real property, the supply is to be treated as a supply of 
real property and imyany Other case, the supply is to be considered as a 
supply of a service. 


An example of the application of the combined Stipe Une would be an 
appliance dealer who sells and installs a dishwasher for a single 


all-inclusive price. Under the normal rules, the supply of the 
dishwasher (personal property) would be considered as completed when 
ownership or possession transfers to the recipient. However, the 
service of installing the dishwasher might not be completed until some 
time thereafter. Clearly, the dishwasher would be of greater value than 
the installation service. Consequently, under the rule in 

subsection 168(8), the entire supply would be treated as a supply of 
personal property and the tax would be payable on the installation 
service at the same time as it becomes payable on the dishwasher. 


Subsection 168(9) Deposits 


This subsection provides that, where a deposit is given with respect to 
a taxable supply, GST is not payable on the deposit until the time the 
Supplier applies the deposit against the consideration for the supply. 
For the GST treatment of deposits that are forfeited, see section 182. 


Subdivision b 


Input Tax Credits 


Section 169 Input tax credits 


A fundamental principle underlying the GST is that no tax should be 
incorporated into the cost of inputs used by a registrant in the course 
of a commercial activity to produce a taxable supply (including a 
zero-rated supply). 


To ensure that inputs to commercial activities effectively bear no GST, 
registrants are able to claim a full refundable credit, or “input tax 
credit", for the GST paid or payable on such inputs. This section 
provides that, to the extent a taxable input is used in a commercial 
activity, the tax paid or payable gives rise to an input tax credit. 


For any given reporting period, input tax credits may be deducted by a 
registrant from the tax collected or collectible on taxable supplies in 
determining the net tax that is either to be remitted by the registrant 
or, where the credits exceed the tax collectible, to be refunded to the 
registrant. The provisions relating to the claiming of input tax 
credits and the calculation of “net tax" may be found in sections 225 to 
piers 


Subsection 169(1) General rule 


This subsection sets out the general rule regarding input tax credits. 
Where a supply of property or service is acquired for consumption, use 
or supply exclusively in the course of a commercial activity of a 
registrant, the registrant is entitled to claim a credit equal to the 
tax paid or payable on the acquisition in the reporting period in which 
the tax was paid or, if earlier, became payable. 
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subsection 169(2) Credit for partial use 


This subsection provides that, where an input is not used exclusively in 
the course of a commercial activity -- for example where a part of the 
input goes toward making an exempt supply, or is for the personal use of 
the registrant -- the registrant must apportion the GST paid or payable 
on the input between the use of the input in a commercial activity and 
any other use. A credit may only be claimed in respect of the input tax 
attributable to the use in the commercial activity. For example, if the 
commercial use of an acquisition is 60 per cent, only 60 per cent of the 
GST paid or payable by a registrant on the acquisition would be 
creditable. Of course, if the acquisition is "exclusively" (defined in 
subsection 123(1) as, genéeralily,“90) percent or more) for use in a 
commercial activity of a registrant, the GST paid or payable would be 
fully creditable. 


For purposes of determining an input tax credit in respect of a 
passenger vehicle or aircraft that is partly for the personal use of a 
registrant (e.g. a self-employed individual or partner), the amount of 
tax considered to have been paid by the registrant is determined 
annually under subsection 202(4) as 7/107ths of the capital cost 
allowance (CCA) of the vehicle or aircraft that is deducted for income 
tax purposes. The amount on which the CCA deduction is based would 
already exclude a portion of the cost of the vehicle or aircraft 
attributable to any personal use. Therefore, the amount of tax 
determined under subsection 202(4) need only be prorated under 
subsection 169(2) in those limited cases where the vehicle or aircraft 
is used in both commercial and exempt activities. It should be noted 
that the CCA-based input tax credit only applies where the passenger 
vehicle or aircraft is not used exclusively in commercial activities of 
the registrant. Where it is used exclusively (i.e., 90% or more) in 
commercial activities, the input tax credit is determined in the normal 
manner based on actual tax payable on the acquisition of the vehicle or 
aircratt and is) claimable in, £ull for the period? in? which’ that. tax 
became payable. 


There are restrictions on input tax credits claimable on certain 
specified input costs that have a significant personal consumption 
element. These restrictions are set out below in section 170. 
Moreover, simplified input tax credit apportionment rules apply in the 
case of capital personal property acquired by registrants (other than 
financial institutions) and capital real property acquired by public 
Sector bodies. These rules may be found in sections 199 to 211. 


Subsection 169(3) Time tax payable 


Under subsection 169(1)) an. input’ tax Credit for*a reporting period of a 
registrant is the tax that was paid or became payable Liecnate perlods 
This subsection provides that in the case of an invoiced Supply, for 
purposes of determining an input tax credit only, the tax is considered 
to have become payable as of the date of the invoice for the supply. 


Subsection 169(4) Required documentation 


This subsection provides that a registrant 1s not permitted to claim an 
input tax credit unless, prior to claiming the credit, the registrant 
has sufficient evidence to support the claim. Sufficient evidence for 
this purpose would include an invoice issued by a supplier to a 


eet 


registrant containing sufficient information to determine the amount of 
the credit. 


Subsection 169(4) provides an additional requirement in the case of a 
sale of real property to a registrant where, pursuant to 

subsection 221(2), the registrant, as purchaser, is required to remit 
the tax on the sale, instead of the vendor. This applies in the case of 
a sale of any real property by a non-resident person and all sales to 
registrants of commercial property (as well as residential property if 
the registrant is not an individual). In these circumstances, the 
registrant purchasing the property is not able to claim an input tax 
credit in respect of the acquisition of the property until the 
registrant files the special return required under subsection 228(4) 
accounting for the tax thereon. If the property is primarily for use or 
supply in the course of commercial activities of the registrant, the due 
date for filing the return coincides with the due date for filing the 
registrant’s regular return for the reporting period in which the sale 
takes place. Therefore, the registrant is able to claim an input tax 
credit for the tax on the property at the same time as that tax is 
required to be remitted by the registrant. Subsection 228(6) permits a 
set-off of this tax remittable against any net tax refund or rebate 
owing to the registrant. Therefore if, after claiming an input tax 
credit in respect of the acquisition of the real property, the 
registrant reports a net tax refund on the registrant’s regular GST 
return, this refund could be deducted from the tax remittable in respect 
of the real property and, if this difference were negative, the 
registrant could obtain a refund. 


Subsection 169(5) Exemption 


This subsection provides authority for the Minister of National Revenue 
to exempt a registrant or class of registrants from the information 
requirements under subsection (4) where the Minister is satisfied that 
sufficient records otherwise exist to support any claim for an input tax 
credit. 


Section 170 Restriction 


The GST is designed as a tax on final consumption. This section sets 
out limits on input tax credits that may be claimed in respect of 
purchases by a registrant that have a significant personal consumption 
element. 


subsection 1/0(1) Restriction 


This subsection lists certain taxable supplies received by a registrant 
which do not give rise to any input tax credit entitlement: 


(a) a Supply of a membership in a club, the main purpose of which is 
to provide dining, recreational or sporting facilities; 


(b) a supply of property or a service acquired by a registrant 
exclusively for the personal consumption, use or enjoyment of an 


ace or employee, or related individual, of the registrant, except 
i : 


(1) the property or service is resupplied at its fair market 
value by the employer to the officer or employee in the 
reporting period of the registrant in which it was acquired, or 


(il) the benefit to the officer, employee or related 
individual would not be treated as a taxable benefit under the 
Income Tax Act if the property or service were provided without 
charge; 


Gey? aa supply of property to a registrant by way of lease, licence or 
similar arrangement, primarily for the personal consumption, use or 
enjoyment of 


(1) where the registrant is an individual, the registrant or a 
related individual, or 


(135) “Ran individual who 4s)/-orswhow sere Patediito,. an employee, 
officer, shareholder or beneficiary of the registrant 


except where the property is resupplied at ats fair rentals values inea 
reporting period of the registrant and the consideration therefor 
becomes payable by the individual before the end of that period. 


Subsection 170(2) Idem 


This subsection is patterned on section 67 of the Income Tax Act. It 
provides that no input tax credit may be claimed by a registrant in 
respect of a particular supply except to the extent that both the nature 
of the supply and the consideration therefor are reasonable in the 
circumstances having regard to the commercial activities of the 
registrant. 


Subdivision c 


Special Cases 
Becoming and Ceasing to be Registrant 


Section 171 Becoming and ceasing to be a registrant 


This section sets out the rules that apply where persons change their 
GST status by becoming a registrant or ceasing to be a registrant. 


Subsection 171(1) Person becoming registrant 


There is no requirement for a person qualifying as a “small supplier" tO 
register for GST purposes. However, where the commercial activity of an 
unregistered small supplier expands to the point where the person's 
taxable supplies exceed the $30,000 value threshold (see section Las), 
that person is required to register and collect GST. Subsection 171(1) 
sets out the rules relating to input tax credits that may be claimed in 
respect of any assets on hand at that time. The same treatment applies 
where a person qualifying as a small supplier elects to become a 


registrant. 


Where a person who is a small supplier becomes a registrant at any time, 
the person is considered to have acquired the assets used in commercial 
activities immediately after that time and to have paid tax on the 

assets. As a consequence, such tax will qualify as an input tax credit 


and may be claimed in the first return filed by the person as a 
registrant. The amount for which an input tax credit may be claimed is 
set out in paragraph (b). The credit determined with respect to each 
asset will be the lesser of two amounts: 


- the total of all GST actually paid on the asset in respect: of 
which the person had not previously claimed a credit or a 
rebate, and 


- the amount of tax that the person would be required to pay ae 
the asset were acquired at its fair market value at the time 
the person became a registrant. 


Of course, if no GST were ever paid on any given asset -- for example, 
if it were purchased before implementation of the GST -- no input tax 
credit would be available. 


Subsection 171(2) Services and rental property 


This subsection sets out the rules applicable with respect to input tax 
credits for the tax paid on services and rental payments by a small 
Supplier or other person who subsequently becomes a registrant. 


When a person becomes a registrant, paragraph (a) permits an input tax 
credit for any tax that became payable before that time 


- on services to be rendered to the person after the person 
becomes a registrant, or 


- on any rent, royalty or other similar payment relating to 
property attributable to a period after the person becomes a 
registrant. 


Of course, the input tax credit is available only to the extent that the 
service or rental is for consumption, use or supply in the course of 
commercial activities of the person. Paragraph (b) sets out the 
corresponding rule for GST payable by a person after becoming a 
registrant. In this case, no input tax credit is allowed to the extent 
that the tax is on a payment for services provided before registration 
Or on a rental payment attributable to the period before registration. 


Thus, for example, if a small supplier becomes registered on, say, 

March 15th, an input tax credit entitlement would arise for the tax on 
rent paid before that date for the use of a business asset to the extent 
that the rent related to the period after March 14th. In this case, the 
credit would be claimed in the registrant’s first GST return. 


Subsection 171(3) Properties on ceasing to be a registrant 

This subsection deals with the treatment of property used in a 
commercial activity where a person ceases to be a registrant. In this 
case, the person previously will have claimed input tax credits for tax 
paid on the acquisition of various assets. As the person will now be 


putting those assets to a non-commercial use, this subsection is 
intended to recapture the credits previously claimed by treating the 
person as having disposed of the property at its fair market value 
immediately before becoming unregistered and to have collected tax 
thereon. As a result, the person will be required to account for GST on 
the deemed disposition in his or her last GST return as a registrant. 


SuUbsectvon el 71) (4) Services and rental properties 


This subsection deals with the determination of the input tax credit for 
the tax paid on services and rentals of property at the time a person 
ceases to be a registrant. This determination is for purposes of the 
person’s final reporting period as a registrant. In essence, this 
subsection requires the person to apportion any service or rental 
payments covering a period of time that straddles the point at which the 
person ceases to be a registrant in order to ascertain the input tax 
credits that may be claimed in respect of the GST paid on the services 
or rental payments. 


Paragraph (a) deals with the situation where GST becomes payable on an 
expense incurred after the person ceases to be a registrant. It allows 
for the inclusion, in the person’s input tax credit determination, of 
any GST to the extent the tax is payable in respect of services supplied 
to the person when the person was a registrant or rent for the use of 
property when the person was a registrant. 

Paragraph (b) denies an input tax credit for the tax payable, while a 
person was registered, on services to be rendered in the period after 
registration is terminated and on rental payments for the use of 
property in that period. 


Appropriation of Property 


Section 172 Appropriation of property 


Section 172 requires a registrant to account for GST on property or a 
service acquired or produced in the course of a commercial activity and 
appropriated for the registrant's own personal use or enjoyment. Where 
the registrant is a corporation or other organization, a parallel rule 
is provided for property or service appropriated for the benefit of a 
shareholder or member of the organization. These rules do not apply to 
capital properties which are covered in the special rules in 

sections! 2 99ito 21d. 


Subsection 172(1) Use by registrant 


Subsection 172(1) deals with property or services acquired by a 
registrant in the course of a commercial activity that subsequently are 
taken for the personal use or enjoyment of the registrant or an 
individual related to the registrant. In essence, there has been a 
diversion from a commercial use to private consumption by the 
registrant. An example would be where an individual retailer who is a 
registrant appropriates a television set from inventory for personal 
use. In this case, an input tax credit would have been available to the 
registrant for the tax paid on the original purchase of the set. In 
such cases, subsection 172(1) treats the registrant as having 
self-supplied the television set at its fair market value and to have 
collected tax on the supply. As a result, the individual would be 
required to remit tax on the supply to the Receiver General. In other 
words, the individual is placed on the same footing as would be the case 
if the set had been acquired at its normal retail selling price. 
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subsection 172(2) Benefits to shareholders, etc. 


Subsection 172(2) provides a parallel self-supply rule where the 
appropriation of property or services is to or for the benefit of a 
shareholder, beneficiary, partner or member of a corporation, trust, 
partnership, charity or non-profit organization that is a registrant. 
Where there is such an appropriation, the registrant is considered to 
have made the supply at its fair market value and to have collected the 
GST on that amount. Such tax is then required to be remitted to the 
Receiver General. 


Subsection 172(3) Application 


Subsection 172(3) provides that where, by reason of section 170, a 
registrant was not entitled to claim an input tax credit in respect of 
the acquisition of property or a service for the personal use of the 
registrant, employee, shareholder or other person, the rules in 
subsections (1) and (2) do not apply. The purpose of this rule is to 
ensure that the supply is not taxed twice -- once on acquisition by the 
registrant and then again when the property iS appropriated for personal 
use. 


Taxable Benefits 
Section 173 Employee and shareholder benefits 


Where a registrant makes available to an employee or a shareholder 
property or a service, resulting in a benefit required by 

paragraph 6(1)(a) or (e) or subsection 15(1) of the Income Tax Act to be 
included in the employee’s or shareholder’s income, the registrant is 
treated as having made a supply to the employee or shareholder. 

Pursuant to new subsection 6(7) of that Act, the value of the benefit 
added to income under those paragraphs is determined without reference 
to the GST payable on the property or service. The GST in respect of 
the benefit is to be included in the individual’s income under new 
paragraph 6(e.1))) ef “that Act. ‘The: amount or ‘GST ‘so aneluded is’ equalmta 
7 per cent of the value of the benefit after deducting an amount in 
respect of any provincial retail sales tax that was payable on the 
property or services (see the commentary on Clause 37 amending section 6 
of the Income Tax Act). Consistent with this income tax treatment, 
under subsection 173(1) the amount of GST that the registrant is 
required to remit in respect of the deemed supply to the individual is 
the same amount of GST as is included in the individual’s income -- 

7 per cent of the benefit net of applicable provincial retail sales tax. 


For the purposes of this rule, the supply is treated as having been 
made, in the case of a benefit conferred on an employee, at the end of 
February in the year following that in which the benefit was conferred. 
This timing coincides with the time at which employers are required to 
calculate employee benefits for income tax purposes and to have prepared 
T-4 slips reporting remuneration, taxes and other amounts. As a result, 
it simplifies the calculation of the tax. In the case of a shareholder 
benefit, the supply is treated as having been made on the last day of 
the registrant’s taxation year in which the benefit was conferred. 


GST does not apply to the benefit if it is an exempt supply of property 
or service, or where, by reason of section 170, the benefit consists of 
a property or service for which the registrant was denied an input tax 
credit. Nor does it apply where the person conferring the benefit is 
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not a registrant. Further, this provision does not apply in the case of 
a passenger vehicle or aircraft of an individual or partnership not used 
exclusively in commercial activities or, in the case of other 
registrants (other than financial institutions), not used primarily. an 
commercial activities. In these cases, the registrant would not have 


been entitled to an input tax credit when the vehicle or aircraft was 
first purchased. 


In the case of a passenger vehicle or aircraft leased by a registrant 
and used less than 50 per cent in commercial activities or a vehicle or 
aircraft purchased or leased by a financial institution, the registrant 
may elect to have any benefit in respect of the vehicle or aircraft not 
subject to GST. However, no input tax credit may be claimed by the 
registrant in respect of the property and, to the extent that the 
registrant claimed any input tax credit on its acquisition, on making 
the election, the credit will be recaptured. 


Allowances and Reimbursements 
Section 174 Travel and other allowances 


This section deals with allowances paid by a person to employees for 
expenses incurred in Canada for supplies all or substantially all of 
which are taxable (such as travel expenses). To the extent that the 
allowance is (or would be) deductible in computing the income of the 
person for a taxation year for the purpose of the Income Tax Act, the 
person is treated as having received a taxable supply and to have paid, 
at the time the allowance is paid, GST in respect of the supply equal to 
7/107ths of the allowance. The effect is to permit the ‘employer to 
recover by way of an input tax credit the GST paid by the employee on 
expenses which, if incurred directly by the employer, would be 
recoverable as input tax credits. The same rule applies where the 
registrant is a partnership with respect to allowances paid to members 
of the partnership. 


Section 175 Reimbursement of employees and partners 


This section provides that, where an employer or a partnership 
reimburses an employee or member for expenses incurred by these 
individuals on behalf of the employer or partnership, and the amounts 
reimbursed include GST, the tax is considered to have been paid by the 
employer or partnership. As a result, the employer or partnership, if 
registered, is able to recover the GST paid by the employee or member as 
aneinput stax credit in ‘the»normal manner. 


Used or Specified Tangible Personal Property 


Securon 1676 Used tangible personal property and specified tangible 
personal property 


Used tangible personal property ("used goods" ) sold by a registrant is 
generally subject to GST. This section provides a notional input tax 
credit to a registrant who purchases used goods without having to pay 
tax, as would be the case if the goods are purchased from aaeee 
non-registrant. The purpose of the notional credit is to avoid the 
cascading of the GST that would otherwise occur, it, say, used goods are 
acquired by a registrant from a non-registrant (who originally paid the 
GST on the goods and could not Claimam anput tax icrediy )i: 
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In principle, the rules in this section should apply only where the used 
goods had originally been subject to the GST. However, it would not be 
practicable to apply such a restriction. Instead the general rule as 
set out in paragraph 176(1)(a) applies in respect of all such used goods 
acquired. in Canada by, a registrant after, 1993. Prior to 1994, 

paragraph 176(1)(b) permits notional input tax credits for used goods to 
be claimed only by registrants who acquire such goods for purposes of 
resupply; that is, used goods dealers. Subsection 176(2) is a 
transitional rule that provides for a recapture of any notional input 
tax credits claimed where a dealer sells used goods on a zero-rated 
basis (e.g., for export), or the equivalent thereof. 


Special rules apply to used specified tangible personal property such as 
works of art. The definition of specified tangible personal property in 
subsection 123(1) essentially mirrors the definition of listed personal 
property in paragraph 54(e) of the Income Tax Act. Given their 
appreciating nature, providing notional input tax credits for purchases 
of such goods from, say, non-registrants, would mean refunding more tax 
than the non-registrant had originally paid. Purchasers of new or used 
specified tangible personal property that exceeds the prescribed amount 
are denied a notional or actual input tax credit unless the property is 
acquired for resupply (subsection 176(5)) or an election is made under 
subsection 176(6). There are also special recapture rules in relation 
to exported used specified tangible personal property 

(subparagraph? 6 C2 (Gia a yi)e 


Subsection 176(1) Acquisition of Used Goods 


Paragraph 176(1)(a) applies to the situation where, after 1993, a 
registrant purchases a used good and no tax is paid on the purchase 
e.g., if the good was purchased from a non-registrant or from a 
registrant who had not used the good primarily in a commercial activity 
(see subsection 200(3)). Provided that the registrant acquires the used 
good for use, consumption or supply in tne course of the registrant’s 
commercial activities, this subsection treats the registrant as having 
paid GST, equal to 7/107ths of the purchase price. The registrant may 
then claim an input tax credit in respect of this amount under the rules 
in section 169. As an example, assume a used car dealer pays $5,350 for 
a car purchased from an individual. The dealer would be treated as 
having paid, tax of $350@7/107) xX. .95,350).an sespect of which.an input 
tax credit could be claimed. Equivalently, the dealer can be considered 
as shaving: paid 55,000) consideration (100) LO7ths of $5,7950)\..and: GSTsof 
$350 (7% of $5,000). Any subsequent sale of the car by the dealer would 
be taxable in the ordinary way. If the dealer sells the car for $6,000, 
GST of $420 (i.e. 7% of $6,000) would be charged. Because the dealer 
would earlier have claimed an input tax credit of $350, the net tax 
payable on the purchase and resale of the car would be $70 ($420 - $350, 
ine, 7% of the dealer’s: margin which is $6,000 less $5,000). In effect, 
on the sale of the goods by the registrant, the input tax credit claimed 
in respect of the notional tax would be recaptured and tax would be paid 
on the dealer’s margin. 


This rule does not apply where the supply to the registrant is a 
zero-rated supply (a supply described in Schedule VI to the Act). It 
should be noted that restrictions apply to the claiming of an input tax 
credit on purchases of specified tangible personal property under 
subsection 176(5). 
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The special rules in this subsection do not apply in the case where used 
goods are received by a registrant from another registrant making a 
taxable supply in the course of a commercial ACEIVItY.= In: this case, 
GST is payable on the supply in the normal manner, and the regular rules 
Letacing tO “input. taxeeredits apply. 


Paragraph 176(1)(b) is a transitional provision dealing with used goods 
supplied to a registrant before 1994. It differs from the rule 
described in paragraph (1)(a) in that it applies only to those 
circumstances where used goods are acquired by a registrant for purposes 
of supply (1.e. to be resold or leased) in the course of the 
registrant's ‘commercial activities.* As a result, a registrant acquiring 
used goods before 1994 from a non-registrant for use other than for the 
purposes of subsequent supply (e.g. if the used good was acquired for 
use as capital property) is treated as not paying any GST on the goods. 
Hence, the person is not able to claim an input tax credit in respect of 
the acquisition. 


subsection 176(2) Export of used goods 


This subsection addresses two problems that would otherwise arise under 
subsection (1). First, many used goods exported during the first few 
years of the GST will not have borne GST when originally acquired by the 
non-registrant. Second, specified tangible personal property such as 
works of art typically appreciate in value. In both cases, any input 
tax credit claimed in respect of the notional tax calculated under 
subsection (1) may exceed the GST originally paid on the good by a 
non-registrant. In the case of a used good that is resold by a 
registrant in Canada, the notional input tax credit ensures that only 
the value added to the good by the registrant is taxed. However, where 
a notional input tax credit has been claimed by a registrant and the 
used good is subsequently exported under zero-rated conditions, the 
notional credit would result in the export sale being subsidized -- a 
perverse result in the context of a general consumption tax. To address 
this situation, subsection 176(2) provides that, in the circumstances 
outlined above, there is a recapture of notional and, in some cases, 
actual input tax credits claimed by a registrant. The recapture of 
actual tax paid addresses the situation where a used good is acquired 
from a non-registrant by a registrant who sells it to a second 
registrant who, in turn, exports it. 


This subsection provides that where a registrant makes a zero-rated 
supply or a supply outside Canada (e.g., an export sale) before 1994 of 
used goods, or makes such a supply at any time of used specified 
tangible personal property where the consideration paid by the . 
registrant for the property exceeds the prescribed value, the registrant 
is treated as making the supply in Canada. As such, the registrant is 
required to pay tax under this subsection. In the case of used goods 
other than specified tangible personal property, the amount Gf this tax 
is the lesser of: 


(i) if tax was paid in respect of the purchase of the good, 
the tax that was so paid, or where subsection 176(1) applied, 
the notional tax that under that subsection 1s considered to 
have been paid, or the tax that would have been paid for the 
good had not section 156 or 167 applied (i.e., where the good 
had been purchased tax free as part of the purchase Gipa 
business or from a closely related corporation); and 


(ii) tax that would have been payable if the supply were a 
taxable supply in Canada. 


For example, suppose that, in the example used above in subsection (1), 
the dealer had purchased the car in 1992 for $5,350, claimed the input 
tax credit for the notional tax paid of $350, and subsequently exports 
the car for $6,000. Under subsection 176(2) the dealer would be 
required to pay GST of $350 (i.e., to repay the input tax credit earlier 
claimed). 


Separate rules apply to used works of art and other property that fall 
into the category of used specified tangible personal property. It 
should be noted that pursuant to subsection 123(1), specified tangible 
personal property is not considered "used" provided that it can be 
established that the property has been held only as dealers’ inventory 
Since the later of the beginning of January 1, 1991, the day the work 
was last imported into Canada or, in the case of prints, etchings, 
drawings, paintings, sculptures or similar works of art, the day the 
originating artist first sold the property. Consequently, where a work 
of art is imported and held only by one or more dealers as inventory 
before being exported, it is not considered "used" and therefore the 
exporting dealer would not be subject to the recapture rules in 
subsection 176(2). 


Where specified tangible personal property purchased for consideration 
exceeding the prescribed amount in respect of the property is “used" 
(for example, where it has been held in Canada by an individual for 
personal use) and is exported by a person who was entitled to an actual 
Or notional input tax credit in respect of the property (or would have 
been so entitled if the property had not been acquired tax free under 
section 156 or 167), the person is required to pay tax equal to the 
least of: 


the tax that would be payable if the property were sold in 
Canada, 


where the person was entitled to claim a notional input tax 
credit on the acquisition of the property, the amount of that 
eredit, 


where the person actually paid tax on the acquisition of the 
property (e.g., had acquired it from another dealer), 


- a prescribed percentage of that tax, and 


~ the last notional input tax credit claimed by a 
registered dealer in respect of the property, where this 
amount can be established. 


Subsection 176(3) Returnable containers 


This subsection sets out the rules for returnable containers used in the 
delivery of taxable (that is, non-zero-rated) property, such as 
returnable soft drink bottles. 


Where a registrant purchases a returnable container from a 
non-registrant (for example, where an individual returns used soft drink 
bottles to a retailer in exchange for a bottle deposit refund), this 
subsection allows the registrant to claim a notional input tax credit 
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equal to 7/107ths of the amount paid to the non-registrant. The credit 
is available, however, only if the amount refunded is equal to the full 
amount of the deposit including the GST thereon. It should be noted 
that no notional credit may be claimed in respect of a container for a 
zero-rated good (e.g., a milk bottle) as no tax would have been charged 
on the deposit for such a container. 


Subsection 176(4) Non arm’s-length purchase 


This subsection limits the notional input tax credit where used goods 
are acquired by a registrant in a non-arm’s-length transaction. In this 
case, where used goods are acquired for an unduly high price, the 
neorLoneal- Anputs tax credit’ is restricted to the! inputytax credit that 
would be available if the consideration were equal to the fair market 
value. The subsection also prevents an unduly low price for used 
property exchanged in a non-arm’s length transaction from resulting in 
an understatement of the amount of an actual or notional input tax 
credit to be recaptured on the subsequent export of the property. 


Subsection 176(5) Restriction 


This subsection restricts the claiming of input tax credits (whether 
real or notional) on specified tangible personal property above an 
amount to be prescribed by regulation except where the registrant 
acquires such property for resupply purposes. Specified tangible 
personal property is defined in subsection 123(1) to include works of 
art and other property listed in paragraph 54(e) of the Income Tax Act 
(i.e.,"listed personal property'"). 


Subsection 176(6) Museums, galleries, etc. 


This subsection contains an election for a registrant to be excepted 
from the restriction in subsection 176(5). Under this election, a 
registrant who purchases or imports new or used specified tangible 
personal property for consideration in excess of the prescribed amount 
ls permitted to claim actual or notional input tax credits for the 
property. This election may be where the registrant acquires the 
property for the purpose of exhibiting it in the registrant's museum, 
gallery or other similar establishment and the registrant charges 
taxable admissions to visitors. 


Subsection 176(7) Ertect Of election 


This subsection provides that where an election is made under 
subsection (6), any supply by resale of the property would be taxable. 


Agents 
Section 277 Agents 


This section introduces special rules where supplies are made by an 
agent on behalf of an undisclosed principals Subsection iT C2)a also 
provides a special rule in the case of prescribed registrants that 
supply intangible personal property, such as copyrights, on behalf of 
artists. 


Subsection 177(1) Supply by agent 


Paragraph 177(1)(a) deals with the case of a supply of property by a 
principal who is not a registrant and, therefore, not required to charge 
tax on the supply. Where the agent does not disclose this fact to the 
recipient of the supply, the agent, and not the principal, is considered 
to have made the supply and, except where the supply is an exempt or 
zero-rated supply, the agent is required to collect and remit GST equal 
to 7 per cent of the consideration paid by the recipient. For example, 
where an auctioneer sells a used good and does not disclose to the buyer 
that the property is being sold on behalf of an individual who is not 
engaged in a commercial activity, GST applies to the sale. In this 
case, the auctioneer is treated as if the goods had been purchased from 
the undisclosed principal for resale by the auctioneer. Consequently, 
the auctioneer would be entitled to a notional input tax credit under 
the general used goods rules set out in section 176. 


Paragraph (1)(b) deals with the case where the undisclosed principal is 
a registrant who makes a taxable supply of property or a service. As in 
the case of the unregistered principal, the agent is considered to have 
purchased the property or service from the principal and to have 
resupplied it to the recipient. However, in this case, since the 
principal is a registrant, the principal is required to collect tax on 
the deemed supply to the agent. This tax is calculated on the actual 
selling price to the recipient, less the agent’s commission. The agent, 
in turn, is able to claim an actual input tax credit for the tax payable 
to the principal. 


In both the cases described in paragraph (a) and (b), the agent’s 
services to the principal are treated as not being a supply; therefore, 
GST is not required to be added to the agent’s commission. Instead, the 
value of the agent’s services is effectively taxed when the agent 
charges tax on the full sale price of the property. 


subsection 17/7 (2, Supply for .artists,, etc. 


This subsection provides that where a prescribed registrant, in the 
course of a commercial activity, makes a supply on behalf of another 
person in respect of a copyright or other intangible personal property 
of an artist, the registrant is deemed to be the supplier of that 
intangible property. It is contemplated that this rule will apply in 
the case of a royalty collective that collects royalties on behalf of 
several artists. The supply of the rights for which the royalties are 
received would be considered to be made by the collective and therefore 
taxable, regardless of whether the actual supplier (e.g., the artist) is 
a registrant. However, the supply of the rights would still be 
attributed to the artists for purposes of applying the threshold tests 
in determining their eligibility for small supplier status and their 
reporting periods. The collective’s distribution to the artists of 
revenues collected on their behalf would not be subject to GST. 


Section 178 Expenses incurred in supply of service 


This section applies where a person incurs an expense in the making of a 
supply of a service to a recipient and is reimbursed for such expense by 
the recipient. As a general rule, the reimbursed amount is treated as 
being part of the consideration for the supply of the service. 
Therefore, if the service supplied is a taxable supply (other than a 
zero-rated supply), the amount reimbursed is also subject to tax. 


- 69 - 


Specifically excluded from the general rule in section 178 are expenses 
incurred by a person in the person's Capacity as an agent of the 
recipient. Thus, for example, a lawyer reimbursed byea iclientutox 
payment of land transfer taxes and other expenses incurred in the 
client’s name in a real estate transaction is not required to collect 
GST on such disbursements. 


Non-resident 


Section 179 Supply for non-resident 


This section deals with the special case where a registrant in Canada 
delivers property to a person resident in Canada on behalf of a non- 
resident who is not a registrant (i.e., a drop-shipment on behalf of a 
non-resident). It applies, for example, where a non-resident person 
furnishes to a registrant a list of names of customers in Canada and 
instructs the registrant to ship property (such as records) to those 
customers in the quantities detailed in the customer list. In a typical 
case, the customers in Canada would be invoiced directly by the 
non-resident person for the taxable supplies they receive but, being a 
supplier who has not registered for GST purposes, the non-resident 
person would not be required to collect and remit tax payable by the 
customers in Canada who received the supplies. In these circumstances, 
this section requires the registrant delivering the property to the 
customers to account for the tax on the supplies made to the 
non-resident’s customers in Canada. Thus, the tax that would have been 
charged if the non-resident were a registrant is to be collected by the 
person in Canada who supplied the property on behalf of the 
non-resident. 


Paragraph 179(a) sets out the value for tax on which the registrant must 
account for GST on a drop shipment. Generally, the consideration will 
be the greater of the value of the consideration for the supply by the 
registrant to the non-resident person and the value of the consideration 
payable for the supply to the customer in Canada. However, 

subparagraph 179(a)(ii) provides that, where the non-resident person and 
the customer are not dealing at arm’s length, or the registrant cannot 
reasonably determine the consideration charged by the non-resident to 
the customer, the consideration is the amount that would be reasonable 
in arm’s length circumstances. Note that the rules in this section do 
not apply where the non-resident is a registrant. Under section 240 a 
non-resident who regularly solicits orders for goods that the non- 
resident supplies for delivery in Canada may register for GST purposes. 
As a registrant, the non-resident would be responsible for collecting 
GST on the sale price to the consumer and would be entitled to elaimpan 
input tax credit for tax paid on the services of the agent in Canada and 
any other taxable purchases. 


Section 180 Supply by non-resident 


Section 180 deals with situations where tax is imposed on the 
importation or delivery in Canada of new goods acquired by a registrant 
but the tax is paid by another person who, not being a registrant, 
Cannot claim an input tax credit in respect of the tax. This section, 
in effect, permits a flow-through of the credit to. the registrant. 


Subsection 180(1) applies where an unregistered non-resident vendor is 
the importer of record in respect of goods to be supplied and delivered 
to a registrant in Canada. in this case, the non-resident would be 


responsible for paying GST on the importation. However, because the 
non-resident is not a registrant, an input tax credit may not be claimed 
for that tax. In such a case, as long as the non-resident provides the 
registrant with satisfactory evidence that GST has been paid on the 
goods, the registrant may be considered to have paid that tax and, thus, 
be able to claim an input tax credit to the same extent as would have 
been the case if the registrant had been the importer of record and had 
actually paid the tax. 


Subsection 180(2) applies to a drop-shipment of goods under 
circumstances to which section 179 applies. In this situation, an 
unregistered non-resident person is required to pay tax in respect of a 
Supply made to a registrant in Canada. Since the non-resident is not 
registered, an input tax credit may not be claimed for the tax. Under 
this subsection, the registrant is considered to have paid that tax and 
thus may claim an offsetting input tax credit provided the non-resident 
provides the registrant with satisfactory evidence that the tax was 
paid. It should also be noted that, alternatively, where the non- 
resident regularly solicits orders for such supplies of property 
delivered in Canada, subsection 240(3) allows the non-resident person to 
apply to be a GST registrant even though the non-resident may not be 
considered to be carrying on business in Canada. In this case, 
sections 179 and 180 would not apply. The non-resident would collect 
tax on the supply of the property to Canadian customers and would be 
entitled to claim input tax credits in the normal manner. 


Coupons and Rebates 


Section 181 Coupons and rebates 


This section deals with the treatment of manufacturers’ coupons and 
rebates. 


Subsection 181(1) Effect of acceptance of coupon 


Under section 157, when a taxable product is sold, GST applies to the 
amount of the consideration net of the value of any coupon redeemed. 
Where the coupon was offered by a third party, such as a manufacturer, 
the person who makes the taxable supply typically will be reimbursed by 
the manufacturer or other third party for an amount equal to the 
aggregate of the face value of the coupons submitted for reimbursement 
plus an additional amount to cover handling costs. 


Subsection 181(1) provides that the reimbursement and the associated 
handling charge are not to be treated as consideration for a supply. As 
such, “they do noteattract "GST. Also, since “the transactron is: not 
considered to be a financial service, it does not affect either party’s 
abl liGy-to Claim inpuTe tax-credi ts: 


Subsection 181(2) Rebates 


This subsection deals with the circumstance where a cash rebate is 
offered directly to a customer by a manufacturer or other third party in 
respect of a purchase of a taxable product or service either from the 
manufacturer or from a retailer. 


Under subsection 181(2), the manufacturer or other third party is 
treated as having received a taxable supply of a service from the 
customer for use in a commercial activity and as having paid tax in 
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respect of the supply equal to the tax fraction Civ emai LOVths) Joseehe 
rebate. Thus, if an automobile manufacturer paysva rebate of $177.000 "to 
an individual who purchased a car, the manufacturer is treated as having 
received a supply for $935 (100/107ths of $1,000) and paid tax thereon 
of $65. This amount may be claimed as an input tax credit by the 
manufacturer for the reporting period in which the rebate is paid. 


Subsection 181(2) also provides that where the person receiving the 
rebate 1S a registrant who is entitled to an input tax credit or a 
refund of tax in respect of the purchase of the good or service, that 
person is treated as having made a taxable supply of a service and to 
have collected tax in respect of the supply equal 7/107ths of the 
proportion of the manufacturer’s rebate that the input tax credit and 
any refund of GST claimed by the registrant is of the total tax paid on 
the good or service. In other words, if the registrant had claimed a 
20e per Cent input tax credit or refund, the registrant would have to 
remit 7/1l07ths of half of the manufacturer‘’s rebate. 


The result of these provisions will be that: 


- where a rebate is provided to a consumer, the consumer pays tax 
only on the <actual amount) paid for the supply, (thatyis the 
purchase price net of the rebate); and 


- where the rebate is provided to a registrant, the registrant is 
able to recover no more tax on the acquisition than was 
actually paid (the tax on the purchase price net of any 
subsequent cash rebate). 


subsection 1813) Application 


This subsection provides that, where a reimbursement or rebate is given 
by way of a credit note pursuant to section 232, the rules for rebates 
described in subsections 181(1) and (2) do not apply. 


Forfeitures, Seizures and Repossessions 
Section 182 Forfeiture 


This section applies where, as a consequence of the modification, breach 
or cancellation of an agreement for the making of a taxable Supply 
(other than a zero-rated supply) by or toa registrant, an amount 1s 
paid or a deposit is forfeited by a person to the registrant otherwise 
than as consideration for the supply. It also applies where a debt or 
other obligation of the registrant to the person 18 reduced or 
extinguished without payment on account of the debt or obligation. in 
either case, the registrant is treated as having made a taxable supply 
to the person. The registrant is considered to have collected the GST 
at the time of forfeiture equal to 7/107ths of the amount paid or 
forfeited. In addition, the other person is considered to have paid tax 
equal to 7/107ths of the amount paid or fLorLertced. ~eAsaa result, the 
registrant is required to remit the tax deemed to have been collected. 
The person required to pay or forfeit the amount, if a registrant, is 
entitled to an input tax credit for the tax deemed to have been paid. 
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Section 183 Seizures and repossessions 


This section sets out the rules relating to the application of GST to 
transfers resulting from the seizure or repossession of property, as 
well as the resupply or disposition of seized property by a creditor. 


Subsection 183(1) Seizure and repossession 


This subsection deals with the seizure or repossession of property from 
a person to satisfy a debt or obligation (in whole or in part) owed to 
another person under right or power exercisable by that other person. 
In these circumstances, the supply of the property that occurs when the 
property changes hands is treated as having been made for no 
consideration. Thus, GST does not apply to the transter on the seizure 
or repossession of property. 


Subsection 183(2) Supply of seized property 


This subsection applies where a person, having seized or repossessed 
property, subsequently sells or leases the property. In this case, the 
person is treated as having supplied it in the course of a commercial 
activity (except where the supply otherwise qualifies as an exempt 


Supply -- such as a used residential complex). Where that person is a 
registrant, that person is required to remit the GST on the sale. This 
rule does not apply where the seized property is sold by a court -- see 


subsection 183(4). 


Subsection 183(3) Use of seized property 


This subsection provides that, where a person who has seized or 
repossessed property commences to use it (other than for purposes of 
resupply -- see subsection 183(2), above), such person is treated as 
having acquired the property at that time for consideration equal to its 
fair market value. As a result, the person is, if a registrant, 
required to remit GST on the fair market value of the property (unless 
the property is otherwise exempt from tax). Of course, to the extent 
that the seized property is taken for use in a commercial activity, the 
registrant would be entitled to claim an offsetting input tax credit. 


Subsection 183(4) Court seizures 


This subsection provides that, where property is seized by a court 
officer under an order of the court and the property is subsequently 
disposed of by the court, the sale is treated as one made otherwise than 
in the course of a commercial activity. The effect is that GST does not 
apply to a disposition of property seized by a court. 


Subsection 183(5) Seizure from non-registrant, etc. 


The purpose of this subsection is to provide a notional input tax credit 
in respect of property seized or repossessed by a registrant who 
subsequently makes a taxable supply of the property. The credit is 
available if the registrant is able to satisfy the Minister of National 
Revenue that the person from whom the property was seized or repossessed 
was not entitled to claim any input tax credit or a rebate of GST in 
respect of the property. Where these conditions are satisfied, the 
registrant is treated as having acquired the property for consideration 
equal to the amount for which it was sold and to have paid tax in 
respect of that acquisition of the property calculated on that 
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consideration. In effect, the notional input tax credit equals the 
amount of tax collectible On the resale of the property. This ensures 
that the property is not effectively taxed twice under the GST. 


Property Acquired by Insurers on Settlement of Claim 


Section ned 


Insurance companies often take possession of damaged properties in the 
course of the settlement of an insurance claim -- this section deals 
with the treatment of such properties. 


Subsection 184(1) Supply to insurer on settlement of claim 


Subsection 184(1) treats a transfer of property to an insurer in the 
course, of settling a claim, as having occurred. for no consideration. 
Therefore, GST does not apply to the supply of the damaged property by 
the insured party to the insurer. 


subsections 84(2) Supply by) insurer 


Subsection 184(2) provides that if the insurer resells the property, the 
sale is taxable unless the supply in question is a zero-rated or exempt 


supply. 


Subsection 184(3) Use of property 


If the insurer does not resell the property, but instead begins to use 
the property in its business, paragraph 184(3)(a) provides that the 
insurer is treated as having supplied the property and collected the 
GST, based on the fair market value of the property. If the insurer is 
a registrant, paragraph 184(3)(b) provides that the insurer is also 
considered to have paid the tax to a registrant and, therefore, is 
eligible for an input tax credit to the extent the property is used ina 
taxable activity. For example, if a claimant transfers a damaged good, 
worth $10,000 in its damaged state, to an insurer who proceeds to use it 
10% in taxable activities and 90% in exempt activities, the insurer must 
first account. for $/00 of GST on the supply ‘of the good, then ¢claim 
input tax credits equal to 10% of the tax deemed to have been paid, or 
S7J0e Thais Leaves. the. insurer with a GST lsabuluty of S630.-— the same 
amount as if the insurer had purchased the good from another registrant 
ands had claimed. 10% of. the GST paid to: the registrant: 


Subsection 184(4) Transfer from non-registrant, etc. 


Subsection 184(4) is designed to prevent double-taxation where an 
insurer acquires and re-sells damaged property from a person who was not 
eligible to claim an input tax credit in respect of the property. In 
this case, the insurer is required to charge tax on the supply of the 
property in the normal fashion, but is entitled to claim an input tax 
credit equal to the full amount of the tax collected. 


Property and Services for Financial Services 


Sectionals 5 


This section is intended to simplify the operation of the tax for a 
registrant who is not a financial institution, but who does provide some 
incidental financial services. 


Subsection 185(1) Non-financial institutions 


Subsection 185(1) provides that inputs used in the provision of 
financial services that are related to the commercial activities of a 
registrant that is not a financial institution (defined in section 149) 
are treated as having been used in a commercial activity of the 
registrant. As a result, a non-financial institution engaged in 
commercial activities is not required to determine the inputs that are 
used in the provision of financial services that are, in essence, 
incidental to their commercial activities. 


Subsection 185(2) Financial service relating to commercial activity 


Subsection 185(2) provides that, for individuals, a financial service is 
treated as not being related to the commercial activities of that 
individual except to the extent that the related income and expense are 
taken into account in determining the individual’s income from a 
business for income tax purposes. Thus, for example, subsection 185(1) 
does not allow an individual carrying on a business to claim an input 
tax credit for the GST payable on investment counselling fees relating 
to a personal investment portfolio. 


Section 186 


This section provides special rules with respect to input tax credits 
that can be claimed by a corporation that has an investment in a related 
corporation or that acquires another corporation. 


Subsection 186(1) Related corporations 


Subsection 186(1) provides rules to cover the situation where a parent 
corporation resident in Canada has an investment in shares of the 
capital stock or indebtedness of a related corporation, and the related 
corporation is exclusively engaged in commercial activities. In this 
case, the investment is treated, for the purposes of claiming input tax 
credits, as the property of the parent corporation used exclusively ina 
commercial activity. As a result, the parent corporation is allowed to 
Claim am input? tax credit for the’ tax! paid on any supply of property-or 
service acquired by it that reasonably relates to the investment in 
those shares or that indebtedness. 


Subsection 186(2) Takeover fees 


Subsection 186(2) is relevant for cases where a corporation acquires or 
proposes to acquire all or substantially all of the voting shares of the 
capital stock of another corporation (the "target corporation") which is 
engaged exclusively in commercial activities. In these circumstances, 
the purchasing corporation is allowed to claim input tax credits for 
services or properties purchased in relation to the acquisition or 
proposed acquisition of the target corporation. These input tax credits 
can only be claimed once all or substantially all of the shares of the 
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target are acquired or once the intention to acquire the shares is 
abandoned by the purchaser. 


subsection 186(3) Shares, etc., held by corporation 


This subsection provides that, for the purpose of subsections 186(1) and 
(2) where a corporation is engaged exclusively in commercial activities, 
its shares and indebtedness held by related corporations are treated as 
property acquired for use exclusively by such other corporations in 
commercial activities. Thus, the shares held by a parent corporation an 
a subsidiary engaged exclusively in commercial activities will be 
treated as property used exclusively by the parent corporation in 
commercial activities for the purpose of the special rules in 
subsections 186(1) and (2). 


Bets and Games of Chance 
Section -187 Bets and games of chance 


This section deals with bets on games of chance, such as casino games, 
Or On a race or other similar event. In this case, the person with whom 
the bet is placed is treated as having supplied a service to the bettor 
for consideration equal to the amount determined in accordance with the 
formula set out in the section. This section does not apply to sales of 
bingo cards or lottery, raffle or break-open tickets which are 
considered to be sales of rights to play or participate in games of 
chance rather than the taking of bets on the games. 


The purpose of the formula in section 187 is to net out any provincial 
taxes on bets placed and treat the remainder as a GST-included amount.. 
This is consistent with the rule in section 154 that most provincial 
sales taxes levied on purchasers are not treated as being part of the 
consideration paid by the purchaser for purposes of the GST. 


Tosidiustrate the: application«of this formula, jaf sthe total bet placed 
on a casino game were $6.00 and a provincial tax of 10% applied, the 
amount of the bet net of provincial tax would be $5.45. The 
consideration for the service of taking the bet would be considered to 
beass5 e098: i(that 16 100/107ths of $5.45). » If jehe gambling revent were “a 
taxable activity, the operator would be treated as having collected 
Somcents Gotwon gene bet. 


It should be noted that bingos, casinos and similar activities sponsored 
by non-profit organizations or charities, as well as a pari-mutuel 
betting on horse races, are exempt under sections 5.1 and 5.2 of Part VI 
of Schedule V to the Excise Tax Act. 


The treatment of winnings and prizes won in a taxable game of chance is 
dealt with in section 188. 


Prizes 


Section 188 Prizes 


This section deals with the GST treatment of prizes paid out by the 
organizer of a betting operation, game of chance, or competitive event. 


Subsection 188(1) Prizes 


This subsection deals with prizes paid out to bettors in a commercially- 
run game of chance. Where, in the ordinary course of that activity, the 
registrant pays money as a prize-winning to the bettor or participant in 
the game of chance, the registrant is treated as having received a 
taxable supply of a service and as having paid tax, and therefore 
eligible’ for a’ notional anput tax credit, equal’ to the tax fraction 
(i.e., 7/107ths)* of the total amount of money paid Out as’ “a *prize or 
winning. As a result, the GST applies only on the operator’s margin. 
(The tax treatment of bets is dealt with section 187 above.) 

Subsection 188(1) does not apply to bingos, casinos and similar 
activities sponsored by charities or non-profit organizations or to 
pari-mutuel betting on horse races. The exemptions for these activities 
are set out in sections: 5 71. and 5.2°0f Part Visor Sehedule Veto the Act. 
In addition, this subsection does not apply to prescribed government- 
owned lottery corporations that conduct lottery schemes. A special 
credit for these organizations is instead provided in subsection 188(5) 
as discussed below. . 


Subsection 188(2) Prizes in competitive event 


This subsection deals with the situation where, in the course of an 
activity that involves the organization, promotion, hosting or other 
staging of a competitive event, prizes are awarded to winning 
competitors. In this case, the awarding of the prize is not considered 
to be a supply, nor is the prize itself considered to be consideration 
for any supply. No input tax credit is claimable in respect of any 
prizes. Thus, for example, where the sponsor of a curling bonspiel 
awards a prize to the winning rink, the awarding of the prize is not 
treated as a supply, and the members of the winning rink are not subject 
to GST on the prize. Where the prize consists of property, no input tax 
credit is allowed in respect of any tax paid by the registrant on the 
purchase of the prize. 


Subsections 188(3) and (4) Contributions by competitors 


Subsection 188(3) provides that where a participant in a competitive 
event contributes an amount to the prize purse to be awarded to 
participants in the event (for example, “stake" payments in horse 
racing), the contribution is treated as not being consideration for a 
supply. As a result; no tax will be collectible on such ‘contributions: 
This rule does not apply where the contribution is an entrance fee and 
is not separately identified as a contribution to the prize. 


subsection 188(5) ‘Input: tax credit’ of “ayprescribed registrant 


Subsection 188(1) (discussed above) permits a registrant conducting a 
commercial gambling activity to claim a notional input tax credit that 
effectively removes from the GST base the value of prize-winnings paid 
to bettors or persons playing games of chance conducted by the 
registrant. However, that subsection does not apply to prescribed 
lottery corporations. Instead, such organizations that conduct lottery 
schemes are entitled to a special credit under subsection 188(5). This 
credit equals 7 per cent of the value of the lottery corporation’s 
profit after deducting expenses, including employee remuneration 

and agents commissions -- in effect, the fiscal dividend that is 
available for distribution to governments or to grant recipients. 
Pursuant to paragraph 188(5)(b), these corporations are not entitled to 
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these corporations are not entitled to claim actual input tax credits 
for their purchases. However, if the corporation sells real property, 
ant will bevable ttonchaim, at thatutame, a eredit: for any previously 
unclaimed tax paid on the acquisition of the property, to avoid double 
taxation. The rules in paragraphs 188(5)(c) and (d) ensure that the 
proper amount of credit is allowed at the time of sale of the real 
property. These rules also ensure that capital personal property on 
which no input tax credit has been claimed is not taxable on resale by 
the corporation (by virtue of subsection 200(3)). 


Dues 
SeGuLlon 1139 Dues in respect of employment 


This section deals with the payment of union dues and payments to 
Similar employees’ associations. In essence, it provides that GST does 
not apply to union dues and other such payments whether paid by 
employees or by an employer on behalf of its employees. A parallel 
exemption =is provided in, Section 18 of PartyVITMof Schedule Vv tor 
professional membership dues required to maintain a professional status 
recognized by statute. However, in the case of professional membership 
dues, the association may elect to have all such dues treated as taxable 
Supplies, thereby enabling members who are GST registrants to claim an 
input tax credit in respect of their membership dues. 


Real Property 
subsection 190(1) “Conversion to residential use 


Subsection 190(1) applies where a person converts non-residential real 
property into a residential complex without constructing or 
substantially renovating the complex. For example, a person may have 
purchased a building that was previously used as a restaurant, then 
renovated the building for the purpose of using it as a residential 
complex, but the renovation was not sufficiently extensive to qualify as 
a substantial renovation as defined in subsection 123(1). 

Subsection 190(1) treats the person as a builder that substantially 
renovated the complex. 


This rule ensures that where a person is engaged in the business of 
buying used business or commercial premises and converting these to 
residential complexes for resale, the same GST rules apply as if the 
complexes were newly-constructed and sold by the builder. Further, by 
treating the person as a builder, where the buyer is an individual who 
intends to use the complex as the individual’s primary residence, the 
individual, if eligible, may claim a housing rebate under section 254. 
The rule also ensures that, where an individual converts a building used 
in their business to use as their primary place of residence, and where 
tax was paid on the change of use (see subsection £90:C2)2)," then by. 
treating the individual as having substantially renovated the complex, 
the individual, if eligible, may claim the housing rebate under 


section 256. 


Subsection 190(2) Conversion to personal use 


Subsection 190(2) applies where an individual appropriates for the 
personal use or enjoyment of the individual (or of a related individual 
or former spouse) real property that was previously not a residential 
complex and was held or used in the individual’s business or commercial 
activity. The individual in these circumstances is treated as having 
sold the building to him/herself and is required to remit GST on the 
fair market value of the property with the return for the reporting 
period in which it iS appropriated for personal use or enjoyment. Asa 
result of this provision, such individuals are treated the same as if 
they had purchased non-residential real property from another business 
in which case they generally would be required to pay tax on the 
purchase. 


To illustrate the application of this provision, assume that a medical 
practitioner wholis not a registrant purchases  fornes 100 7000 abuLlding 
for use as an office in supplying exempt medical services. At that 
time, no anpue, tax eneditvcould be claimed fon) thet Si i000 of (GST sthat 
would have been paid. Assume the office 1S converted to a residence at 
a later date when the fair market value of the building is $200,000. 

The owner would be required to remit $14,000 of GST (7% of $200,000) but 
could claim a rebate, under section 257 (in lieu of an input tax credit 
which may only be claimed by a registrant), of the $7,000 tax originally 
paid. Because subsection 190(1) treats the owner as having 
substantially renovated the building, if he or she intends to use the 
property as a primary place of residence, a new housing rebate in 
respect of the GST paid under subsection 190(2) may be available to the 
individual under vsectron 256% 


Section 191 Self-supply of residential property 


This section introduces self-supply rules where a builder constructs or 
substantially renovates a residential complex and subsequently rents it 
out to others or occupies it as a place of residence. In such a 
circumstance, the builder is treated as having sold and repurchased the 
residential complex. As a result, the builder is required to remit GST 
on the fair market value of the complex with the return for the 
reporting period in which the complex is substantially completed or 
rented out, whichever is later. As a result, the value-added by the 
builder is taxed. This rule ensures that such builders are treated the 
same as persons who purchase a new or substantially renovated 
residential complex for rental purposes. Where a builder has paid GST 
under the self-supply rules, any subsequent resale of the complex may be 
exempted under Schedule V of the Act. 


The self-supply rule specifically does not apply to builders who are 
individuals and occupy a residential complex as their primary place of 
residence, provided that no input tax credits have been claimed in 
respect: of the acquisitionrot the Land and the construction or 
renovation: 


Also excluded from the self-supply rule are universities, school 
authorities and public colleges which construct student residences, as 
well as registrants who construct residential complexes at remote work 
Sites and elect not to have these rules apply (see subsection 191(7) 
below). 
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A number of important terms used in this section have specific 
definitions given to them in subsection 123(2). “Among the more 
important terms are "single unit residential complex", "residential 
complex", "residential condominium unlt”, “residential unit’, 
“substantial renovation", and "builder". 


subsection 191 (1) self-supply of single unit residential complex or 
residential condominium unit 


This subsection applies the self-supply rule to newly-constructed or 
substantially renovated single unit residential complexes (detached 
houses, semi-detached houses and rowhouse units) and residential 
condominium units. It treats the builder of a substantially completed 
complex or unit as having made a taxable supply of the complex or unit 
Cithersif 1tels rented out or, if the buitider is, an individual sites 
occupied by the builder as a place of residence. Where this occurs, the 
builder is liable to pay GST at the later of the time the construction 
or renovation is substantially completed and the time possession is 
given to another person under the rental agreement or the builder moves 
in. The GST is to be calculated on the fair market value of the complex 
Or unit at that later time. 


subsection 191(2) Self-supply of residential condominium unit 


This subsection applies the self-supply rule to situations where the 
builder of a substantially completed residential condominium unit has 
given possession of the unit, after 1990 and before the condominium 
complex is registered, to the purchaser under an agreement of purchase 
and sale, the purchaser has occupied or rented out the unit and the 
agreement is terminated (otherwise than by performance of the agreement) 
without entering into a new agreement. In such a circumstance, the 
builder is liable to pay GST on the fair market value of the unit at the 
time the agreement is terminated. 


subsection 2191 (3) Self-supply of multiple unit residential complex 


In the case of a substantially completed multiple unit residential 
complex, such as an apartment building, this subsection treats the 
builder/landlord as having made a taxable supply of the entire complex 
at the time the first unit is rented out or, if the builder is an 
individual, occupied by the builder. The builder is required to remit 
GST on the fair market value of the complex as of that time. Where 
units are rented out before the complex is substantially complete, the 
self-supply rule applies at the time of substantial completion. 


Subsection 191(4) Self-Supply of addition to multiple unit 
residential complex 


This subsection applies the self-supply rule to the case of an addition 
to an existing multiple unit residential complex. An example would be 
where a new floor or wing is added to an existing apartment building. 

As under subsection 191(3), the self-supply rule would apply at the 
later of the time any unit in the addition is first occupied and the 
time when the addition is substantially completed. The builder/landlord 
becomes liable for GST on the fair market value of the addition at that 


time . 


Subsection 191(5) Exception for personal use 


The rules in subsections (1) to (4) do not apply where the builder is an 
individual and where, after the complex is substantially completed, it 
is used primarily as the builder’s place of residence (or that of 
another individual who is either related to, or is a former spouse of, 
the builder), provided that the builder did not claim any input tax 
credits in respect of the complex. This rule treats such builders the 
same as individuals who self-build their own homes and who are not 
classed as builders under the GST (and therefore are not subject to the 
self-supply rules). It should be noted that builders that supply their 
own residences may be eligible to claim a rebate of tax under Section 
256 if the complex is for use as their primary residence. 


Subsection 191(6) Exception for university residence 


This subsection provides that the self-supply rules in subsections (1) 
to (4) do mot apply ium respects of “the construction by avrschool public 
college or university of a student residence, or addition thereto. 


subsection 19 1(7) Remote work site 


This subsection applies where a registrant acquires, constructs or 
substantially renovates a new residential complex, or an additional 
thereto, for the accommodation of officers or employees at a special 
work site at which, because of the remoteness of the work site, these 
individuals could not reasonably be expected to establish and maintain a 
self-contained domestic establishment. 


As under the Income Tax Act, the provision of accommodation at the 
remote work site is viewed simply as an additional cost of doing 
business. As such, where a registrant elects under this subsection, 
subsections (1) to (4) do not apply when the residential complex is 
first occupied. Any GST liability incurred by a registrant related to 
the purchase, construction or substantial renovation of a residential 
complex at a remote work site generally will qualify for input tax 
credits in the normal manner. 


The subsection provides that, where an election has been made by a 
registrant, the self-supply rules in subsections (1) to (4) apply at 
such time as the unit is leased primarily to persons who are not 
officers or employees of the registrant. 


Where the accommodation is sold, the sale is taxable unless the 
registrant had earlier paid tax under the self-supply rules. 


Subsection 191(8) Form and manner of election 


This subsection requires that the election referred to in 

subsection 191(7) be made in the prescribed form and be filed by the 
registrant before the residential complex, or the addition thereto, is 
substantially completed. 


plLbsecti one 19169) Substantial completion 


Notwithstanding the fact that a newly-constructed or substantially 
renovated multiple unit residential complex, condominium complex or a 
newly constructed addition to a multiple unit residential complex may 
not be substantially completed, for purposes of the self-supply rules in 
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subsections 191(1) to (4), the construction or renovation is treated as 
having been substantially completed when 90 per cent or morerotmtie 
residential units therein are occupied after the construction or 
renovation is begun. 


Section 192 Non-substantial renovation 


This section deals with the situation where a person, suchas’ a real 
estate developer, in the course of a business of making supplies of real 
property, acquires, renovates and resupplies a residential complex, but 
the renovation is not a substantial renovation as defined in 

subsection 123(1). In this circumstance, the person is treated as 
having made a taxable supply for consideration equal to the total of all 
non-taxable costs attributable to the renovation (other than financing 
costs and the original cost of purchasing the complex) that would be 
included in determining the adjusted cost base of the complex for 
purposes of the Income Tax Act if the complex were capital property of 


the person. The supply is considered to have been made at the earlier 
of the time the renovation is substantially completed and the time 
ownership of the complex is transferred. In addition, the person is 


treated as having collected, at that time, tax in respect of the supply 
calculated on the total of all such costs. Thus, a developer would be 
required to remit GST on labour costs involved in renovating a 
residential complex which the developer acquired for resupply by way of 
Sale or lease. However, under this provision, no tax would apply to 
costs (such as materials and contracted services) on which the GST 
already had been paid. 


The rule provided in this section applies only to renovation costs and 
not to ordinary repair and maintenance costs that would not be included 
in the building’s capital cost for income tax purposes. 


Real Property Gredres 
Section 193 


Where a registrant makes a taxable sale of real property, the provisions 
contained in section 193 enable the registrant to claim at the time of 
Sale, an input tax credit for previously non-creditable tax paid by the 
registrant in respect of the property. In essence, these provisions 
ensure that the property is not effectively subject to double tax. 


Subsection 8/9e@l)) Salevot weal property. 


This subsection does not apply to public sector bodies unless the body 
is a financial institution or has made an election under section 211 to 
treat its otherwise exempt supplies of real property as taxable 
supplies. 


Under subsection 193(1), where a registrant makes a taxable sale of real 
property (other than a sale considered to have been made under 
Subsection 206(5), or 207(2)).as a result of the change of use a the 
property) that was used as capital property in the registrant's 
commercial activities, the registrant is able to claim an input tax 
credit for any tax paid on the property that had not previously 
qualified for an input tax credit (e.g., where the property had been 
partly used in exempt activities). The amount claimable is calculated 
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by multiplying the proportion of non-commercial use of the property by 
the lesser of: 


(i) the tax payable in) respect of the purchdsewoh the iproperty 
(or, the tax payable pursuant tocsection 191 (on a selr— 
Supply) sor subsections 206(4),) 207 ())) or 210(2) Mas a resule or 
the change of use of the property), plus any tax paid in 
respect of subsequent improvements, less any rebates to which 
the registrant was entitled (a public sector body may have been 
entitled to a rebate of tax paid on the acquisition of the 
property under section 259), and 


(ii) the tax collectible by the registrant in respect of the 
sale of the property. 


For example, assume a registrant purchased a building for $300,000, 
(plus $21,000 of GST) and commenced to use 40 per cent of the building 
in commercial activities (e.g., as commercial office space for lease) 
and 60 per cent in exempt activities. At the time of purchase, the 
registrant could claim an input tax: credit: of $3877400) (1 ve. 40° percent 
of $21,000). If the building were later resold, tax would be charged 
and, in respect of the portion used in exempt activities, the registrant 
could, undér "subsection 193(1),/ claim an anput tax credit of 512/600 
(i.e. 60 per cent of $21,000) -- the balance of the tax paid on the 
purchase that did noti-qualify for an input tax credit. 


For subsection 193(1) to apply, the sale of the real property must be a 
taxable supply. For example, assume a registrant that is an accountant 
purchases a new house that is primarily used as the accountant’s 
residence but also contains an office used to receive clients. The 
accountant would pay tax on the house and would not be eligible to claim 
an input tax credit at the time of purchase. The resale of the house 
would be an exempt supply. Therefore, subsection 193(1) would not apply 
to allow the registrant at the time of sale to claim a credit of the tax 
paid on the original acquisition of the house. 


subsect vons 1193( 2) and (2) Sale by public sector bodies 


Subsection 193(2) applies to a registrant that falls within the 
definition of "government" in section 123 (including certain federal 
Crown corporations) or a public service body that has elected, under 
section Z1l, to treat its otherwise exempt supplies of real property as 
taxable supplies. The subsection deals with the situation where such a 
registrant makes a taxable sale (other than a sale considered to have 
been made under section 210), of real property that was not being used 
primarily in the registrant's commercial activities. Under the rules 
applicable to public sector bodies, no input tax credit could previously 
have been claimed in respect of the acquisition of the property. This 
subsection permits the registrant to claim an input tax credit at the 
time of sale equal to the lesser of: 


(a) the total tax payable in respect of the acquisition of the 
property (or tax payable on a previous deemed disposition of the 
property due to a change in its use), plus any tax paid on subsequent 
improvements to the property, less any rebates to which the 
registrant was entitled; and 


(b) the tax collectible on the sale. 
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(For an illustration of the application of this subsection, see the 
commentary on sections 209 to 211.) 


Subsection 193(3) provides that subsection (2) does not apply to a 
registrant that is a financial institution. 


Statement as to Use of Real Property 


Section 194 Incorrect statement 


Certain supplies of real property, such as a used residential complex, 
will be exempt from the GST (see Part I of Schedule V). This section 
deals with the situation where a supplier makes a taxable sale of real 
property and incorrectly states or certifies, in writing, to the 
recipient that the supply was an exempt supply. In this case, unless 
the recipient knew or should have known the supply was not exempt, the 
tax payable in respect of the supply is determined as the tax fraction 
of that consideration and the supplier is considered to have collected 
-- and the recipient considered to have paid -- that tax on the day on 
which beneficial ownership or possession of the property was transferred 
to the recipient. As a consequence, the vendor is required to remit the 
tax sand the recipient, if a registrant, 1s entitled to an input tax 
credit to the extent that the property is for use in a commercial 

ACTIV ICY. 


Subdivision a 


Capital Propert 


Section 195 Prescribed property 


For purposes of determining an input tax credit in respect of capital 
property, different rules apply depending on whether the property 1s 
personal property or real property. In the case of personal property 
(e.g. machinery), an input tax credit may be claimed only if the 
property is for use primarily in a commercial activity. In the case of 
real property (e.g., a building), an input tax credit may be claimed 
proportional to the extent of use in commercial activities. Should the 
situation arise where there is some doubt as to whether certain property 
should be classified as personal property or real property (e.g., a 
machine to be permanently affixed to real property), section 195 
provides authority to clarify the status of such property by regulation. 


Section 196 Intended and actual use 


The input tax credit that a registrant is entitled to claim at the time 
property is acquired is to be determined on the basis of the 
registrant’s intentions, at that time, as to the use to which the 
property will be put. This section provides that, for the purpose of 
the capital property rules, property is treated as having been used £or 
the intended purpose when acquired. Consequently, to the extent that 
the property is actually used for some other purpose, the change-of-use 


rules apply. 


Section 197 Insignificant changes 


This section provides that insignificant changes in use of capital 
properties are not to be treated as a change of use for GST purposes. 

An insignificant change for this purpose is defined in subsection 197(2) 
as a change that is less than 10% of the total use. Therefore, a change 
of use that is less than 10% of the total use of a capital property will 
generally not result in a deemed disposition or acquisition of the 
property under the change-in-use rules. Excluded from the definition of 
insignificant change, however, are changes in use from primarily for one 
purpose to primarily for another purpose. Thus the change of use rules 
would apply on a change from use of capital property primarily in a 
commercial activity to use primarily in a non-commercial activity (for 
example in the making of exempt health care services) even where the use 
changed by less than 10%. Note that in determining whether a change in 
use is insignificant, previous insignificant changes that did not 
trigger the application of any of the change in use rules are, in 
effect, accumulated under subsection (1). For example, a 6% increase in 
use in a commercial activity would not be considered insignificant where 
it has been preceded by a 5% increase in use. 


Section 198 (sesin supply of finaneral service 


This section provides that where a registrant, other than a financial 
institution as defined in section 149, provides exempt financial 
services related to its commercial activities, any capital property used 
in the provision of those services is to be attributed to the commercial 
activities. Thus, there is no requirement for a non-financial 
institution to apportion the tax payable on capital properties that are 
used in commercial activities and in the provision of related financial 
services. This simplifies the operation of the tax for non-financial 
institutions. 


Capital Personal Property 
Subsection’ 199(1). “Application 


Section 199 sets forth a series of rules for registrants governing input 
tax credits for the GST paid or payable on the acquisition or 
improvement of capital property other than real property. These rules 
reduce the number of instances where an input tax credit in respect of 
Capital property must be apportioned. Subsection 199(1) provides that 
these rules do not apply to a financial institution (defined in 

section 149) or to a passenger vehicle or aircraft that is a capital 
property of a partnership or self-employed individual. (The rules for 
passenger vehicles and aircraft are described in the commentary on 
section 201.) 


Subsection 199(2) Acquisition of capital personal property 


subsectroen 199(2)) provides thateayregqustrant may claim an input. tax 
Credit in respect of tax payable on the acquisition or importation of 
personal property only se ewise eo, be used asiieapita property primarily 
(more than 50%) in commercial activities of the registrant. If the 
Capital personal property is acquired primarily for use in commercial 
activities, the registrant is considered under this subsection to use 
the property exclusively in such activities and, accordingly, is allowed 
to claim a full input tax credit. Where such property is not used 


primarily in commercial activities, an input tax credit may not be 
claimed. 


The "primary-use" test distinguishes the treatment of Capital personal 
property from that of non-capital and real property inputs. In the 
latter cases, the input tax for which credit may be claimed is 
proportional to the extent that the property is acquired for use in 
commercial activities. 


While a primary-use for capital personal property is appropriate for the 
vast majority of registrants, in the case of financial institutions, 
Special rules apply. These may be found in sections 204 and 205. 


Subsection 199(3) Change of use of capital personal property 


Where “a registrant (other than a financial institution —-="see 

sections 204 and 205) owns capital personal property and commences at 
any time to use it in commercial activities, the registrant is 
considered by this subsection to have received, immediately before that 
time, a supply of the property for such use and to have paid tax in 
respect of the supply. Thus, where the use of a particular property in 
commercial activities increases to the extent that the "primary-use" 
test is met, the registrant is treated as having then acquired the 
property and paid the tax. As a consequence, the registrant is able to 
claim an input tax credit. The amount of tax that the registrant is 
considered to have paid is equal to the lesser of 


(1) the total tax payable in respect of the original purchase 
of the property and any subsequent improvements thereto (or, 
where there has previously been a deemed disposition of the 
property due to a decrease in commercial use, any tax payable 
as a result), and 


(ii) the tax that would be payable if the registrant were to 
acquire the property at the time of the change in use at its 
fair market value. 


Of course, if no GST was ever payable on the property -- if, for 
example, it was acquired before the introduction of the GST -- no input 
tax credit will be available when the use of the asset changes. 


The change-of-use rule for capital personal property differs from the — 
general rule for real property. Under subsection 206(3), an increase in 
use of capital real property in commercial activities results in an 
input tax credit proportional to the increase in use, calculated on the 
lesser of the tax payable on the acquisition of the property and . 
subsequent improvements thereto, and the tax that would be payable if 
the property were to be acquired at its fair market value at the time of 


the increase in use. 


Subsection 199(4) Improvement to capital personal property 


This subsection deals with improvements to capital personal property. 
It allows an input tax credit to be claimed by a registrant in respect 
of the tax on an improvement to such property only if the property is 
used primarily in commercial activities immediately after the property 
is improved. Subsection 123(1) provides a definition of the term 
"improvement" in relation to capital property. 


Subsection 199(5) Use of musical instrument 


For the purposes of determining any entitlement to, or recapture of, an 
input tax credit, a musical instrument owned and used by an individual 
who is a registrant, if also used in employment or in the business of a 
partnership of which the individual is a member, is to be treated as 
being used in commercial activities. Thus, a GST-registered musician 
who uses a musical instrument 40% as an employee and 25% in the course 
of a commercial activity (for example, as a self-employed musician), 
will be treated as using the instrument primarily in a commercial 
activity and will, therefore, be entitled to claim a full input tax 
credit for any tax paid on the purchase of the instrument. 


It should be noted that a musician who is not a registrant and who uses 
a musical instrument strictly to earn employment income is entitled to 
claim a GST rebate under the rules provided in section 253 of the Act. 


Section 200 Application 


This section sets out the general rules applicable to a sale or 
cessation of use of capital personal property used by a registrant in 
commercial activities. This rule does not apply to capital personal 
property of a financial institution or to a passenger vehicle or 
aircraft held as capital personal property by an individual or 
partnership. 


Under subsection 200(2), a self-supply rule applies where a registrant 
ceases to use capital personal property primarily in commercial 
activities. Under this rule, the property is treated as having been 
sold at that time at its fair market value. The registrant is treated 
as having collected tax at that time based on that value. For example, 
assume that a registrant, having acquired a capital personal property, 
ceases, when the property has a value of $1,000, to use the property 


primarily in commercial activities. In this case, the registrant is 
considered to have sold the property for $1,000 and as having collected 
tax of $70. This amount would then be included in the-amount of net tax 


required to be remitted for the reporting period in which the property 
no longer satisfied the primary-use test. In this circumstance the 
registrant would have been entitled to an input tax credit for any tax 
paid on the acquisition of the property. 


Under subsection 200(3), any subsequent actual sale of the property by 
the registrant is considered not to be a taxable supply and therefore 
has no GST consequences. 


Sections 201, 202 and 203 Passenger vehicles and aircraft 


These sections set out special rules applicable to passenger vehicles 
and aircraft that are capital properties of a registrant. 


Sections 201 and 202 Value of passenger vehicle 


In the case of a passenger vehicle acquired by a registrant for use as a 
Capital property in commercial activities, no input tax credit is 
allowed in respect of the GST payable on the cost of the vehicle (and 
any improvements thereto) in excess of the amount that is the capital 
cost of the vehicle for the purposes of the Income Tax Act. (The 
Minister of Finance has announced that, for the purposes of 

paragraph 13(7)(g) of that Act, as of September 1, 1989 the maximum 
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Capital cost of a passenger vehicle for tax purposes is increased to 
$24,000. It was further announced that, as of Teyooueyeyy ik, WSS eye 
implementation of the GST, the limit would be determined without 
reference to federal and provincial sales taxes. ) 


sections 202 Input tax credit on passenger vehicle or aircraft 


Subsections 202(2) and (3) provide that an individual or partnership may 
not claim an input tax credit in respect of a passenger vehicle or 
aircraft, or any improvement thereto, unless the vehicle or aircraft is 
for use exclusively in commercial activities. (Note that by reason of 
the definition in subsection 123(1) of "exclusive", this test is 
Satisived if all or substantially all —-= 90% or more -—"of the use is an 
commercial activities.) Where the use in commercial activities by the 
individual or partnership is less than exclusive, the allowable input 
tax credit is to be determined under subsection 202(4) by reference to 
the capital cost allowance deducted in respect of the vehicle or 
aircraft under the Income Tax Act. This is achieved by treating the tax 
on such property as having become payable in the last reporting period 
commencing in the registrant’s taxation year (for income tax purposes) 
in which the vehicle or aircraft was purchased. The tax payable at that 
Limewmusstoube: determined by multiplying the: tax fraction: (7/107ths» by. 
the capital cost allowance (CCA) deducted for income tax purposes in 
respect of the vehicle or aircraft in calculating the income of the 
registrant for the year. 


The application of this rule may be illustrated by way of an example. 
Assume that a GST-registered individual reporting on a quarterly basis 
has a business (i.e., a commercial activity) with a fiscal year ending 
March 3lst each year. Assume further that the individual acquires, in 
March 1992, a passenger vehicle for $18,000 (including GST). The 
vehicle is used 60% in business and 40% for personal use. The 
individual would be allowed to claim a capital cost allowance of $1,620 
in his or her personal income tax return for 1992 
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Sl OS Gea ken, Al 07th of $1,620). The individual iwould also tbe 
entitled to claim an input tax credit with respect to the vehicle in 
subsequent taxation years calculated by reference to the capital cost 
allowance claimed in those years. 


The rule in subsection 202(4) described above applies only where GST was 
payable on the acquisition of the passenger vehicle or aircraft. 
Subsection 202(5) provides that, where the self-supply rule in 
subsection 203(2) treats a GST-registered individual or partnership as 
previously having made a taxable supply of a passenger vehicle or . 
aipcraft (when the vehicle or aircraft ceased to be used exclusively in 
a commercial activity), the registrant is also treated for the purposes 
of subsection 202(4) as having acquired the vehicle or aircraft and as 
having paid tax on it. The practical consequence is that the individual 
or partnership is entitled to claim a CCA-based input tax credit under 


subsection 202(4). 


The CCA-based input tax credit simplifies the Operation of the tax for 
self-employed individuals and partnerships as it avoids the need for 
these persons to track changes in the use of vehicles and aircraft that 
are acquired partly for commercial use and partly £ OX non-commercial | 
use. Moreover, it enables them to claim a credit even where the vehicle 


or aircraft is not primarily (i.e., at least 50 per cent) for use ina 


commercial activity -- the normal rules for capital goods would deny any 
input tax credit in this circumstance. 


Section 203 Passenger vehicles and aircraft - sales and 
reductions in use 


This section sets out the rules that are applicable on the sale or 
reduction in use of a passenger vehicle or aircraft. 


Subsections 203(1) and (3) Sale of passenger vehicle 


The rule in subsection 203(1) applies where a registrant makes a taxable 
sale of a passenger vehicle that was being used as capital property in 
commercial activities. It provides that the registrant may claim an 
input tax credit for the portion of the tax paid on the acquisition or 
improvement of the vehicle that had not previously been claimed as a 
credit. This ensures that there is no cascading of the tax when the 
vehicle is resold. The input tax credit which may be claimed when the 
vehicle is sold is a function of the tax paid by the registrant on the 
vehicle, any input tax credit claimed, the cost of the vehicle including 
improvements, and the sale price received by the registrant. The input 
tax credit which may be claimed when the vehicle is sold is equal to the 
lesser of 


(i) the amount by which the tax payable on the purchase of the 
vehicle and on the cost of any improvements thereto exceeds the 
input tax credits claimable prior to the sale, and 


(11) where the sale price is less than the purchase price plus 
the cost of improvements, the amount of the excess under (i) 
reduced proportionate to the ratio of the sale price over the 
purchase price and the cost of improvements. 


For example, assume that a corporation acquires a passenger vehicle in 
1992 for $50,000 (excluding taxes) for use exclusively in its commercial 
activities, and that it sells the vehicle in December 1994 for $30,000. 
The corporation would have paid tax of $3,500 on the purchase and for 
its reporting period in which the vehicle was acquired it would have 
been entitled to claim an input tax credit of $1,680 -- that is, 7% of 
$24,000 (the maximum tax-excluded purchase price that will be allowed 
for a passenger vehicle under section 201). 


On the sale in 1994, the corporation would be required to collect tax of 
$2,100 (7% of the $30,000 sale price) and be entitled to claim a further 
input tax credit equal to the lesser of: 


- $1,820 (the tax payable on the purchase less the input tax 
credit in respect thereof) under paragraph 203(1)(a), and 


- 91,092 (the amount determined under paragraph 203(1)(a) reduced 
in proportion to the ratio of the sale price to the purchase 
price -—- that is $1/820 xX (30,000/50,000)) under 
pakagqrapi 20 sis) b).. 


The total credits in respect of the $3,500 of tax paid would thus be 
$2,772 (i.e., $1,680 when purchased, plus $1,092 on resale). The $728 
in input tax credits which, in effect, is denied to the corporation 
represents tax paid on the purchase price of the vehicle in excess of 
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the ceiling, to the extent that the corporation has "used up" the value 
of the vehicle. 


Subsection 203(3) provides that, in the case where a registrant thate7s 
an individual or partnership sells a passenger vehicle or aircraft which 
was not used exclusively in commercial activities, GST does not apply to 
the sale. This avoids cascading of tax since, in these circumstances, 
the registrant would not have been entitled to claim a full inputs tax 
credit for tax paid on the acquisition of the vehicle or aircraft. 


Subsection 203(2) Ceasing to use passenger vehicle and aircraft 


This subsection applies where a registrant who is an individual or 
partnership ceases to use a passenger vehicle or aircraft exclusively in 
commercial activities. In this case, the registrant “is treated as 
having made a taxable sale of the vehicle or aircraft at its fair market 
value and as having collected tax on the supply. This rule effectively 
recaptures any input tax credits previously claimed in respect of the 
vehrcle or aircraft. | Should the vehicle or aircraft be used thereafter 
by the registrant in commercial activities (but less than exclusively), 
the registrant may claim an input tax credit in respect of the vehicle 
based on the capital cost allowance for income tax purposes under the 
rules provided in section 202. 


sections 204 and 205 Capital personal property of financial institutions 


Under the general rules ‘set ‘outian ‘section 1995) artullj input taxvoredit 
in respect of capital personal property may be claimed where such 
property is used primarily in commercial activities of a registrant. 
Otherwise, an input tax credit may not be claimed in respect of the 
acquisition of the property. Change-of-use rules apply where the 
property begins or ceases to be used primarily in commercial activities. 
These general rules do not apply to financial institutions (defined 
under section 149). Rather, a financial institution is allowed to claim 
input tax credits in respect of capital personal property, on a prorated 
basis, to the extent that the property is used in the institution’s 
commercial activities. 


Sections 204 and 205 provide that change-of-use rules for capital real 
property also apply to capital personal property of-a financial 
institution. However, capital personal property of a financial 
institution which costs less than $50,000 is not subject to the 
change-of-use rules. 


An exception is provided in subsection 205(3). Where a registrant has 
made an election under subsection 150(1) to have transactions with other 
members of a closely related group treated as exempt supplies and, as a 
result of making that election, the registrant ceases to use the | 
property in commercial activities, or reduces the use of the property in 
commercial activities, the change-of-use rules contained in 

subsections 193(1) and 206(4) and (5) apply to all capital personal 
property without reference to the $50,000 threshold. 


Subsection 205(4) provides that subsection 205(3) applies only to 
personal property owned by the registrant at the time the election under 


subsection 150(1) becomes effective. 


Capital Realy Property 


Sections 206, 207 and 208 Acquisition and change-of-use of capital real 
property 


These sections deal with changes in the commercial use of capital real 
property. The ordinary rules for determining input tax credits in 
respect of tax payable on the acquisition of real property are set out 
in section 169. It should be noted’that, by virtue of sections 204, 205 
and subsection 150(1), the rules under section 206 pertaining to real 
property also apply to certain personal property that is capital 
property of a financial institution. These rules do not apply to an 
individualPor ay public sector body that. 1s not 4! financial institution, 


Subsection 206(1) Real property - application 


This subsection provides that the rules in section 206 do not apply to 
individuals or public sector bodies that are not financial institutions. 
However, where a public service body makes an election under section 211 
to have its otherwise exempt supplies of real property treated as 
taxable supplies, the general change-of-use rules in section 206 apply 
to that property. 


Subsection 206(2) Deemed acquisition of capital real property 


This subsection applies where a registrant was unable to claim an input 
tax credit for tax payable on real property when the property was 
acquired (or converted exclusively to non-commercial use) and 
subsequently commences to use the property as capital property in 
commercial activities. In these circumstances, at the time the property 
is converted to commercial use, the registrant is treated as having 
repurchased the property, and, except where the property is exempt 
(e.g., a used residential complex) the registrant is considered to have 
paid GST on the property at that time. 


The notional amount of GST that the registrant is considered to have 
paid is equal to the lesser of: 


- the total tax payable in respect of the acquisition of the 
property (or the tax payable where the registrant was 
previously treated as having made a supply of the property 
under subsection (4) or 211(2) due to a change of its use), 
plus tax on subsequent improvements thereto, less any rebates 
in respect of the property to which the registrant was entitled 
(for example, where the registrant is a public service body 
that was entitled to a rebate of tax payable on the purchase 
under section 259), and 


~ the amount of tax that would be payable if the property were 
acquired at its fair market value at that time. 


The effect of this provision is that where the property is to be used 
exclusively in commercial activities, the registrant is able to claim 
an input tax credit equal to the lesser of the total tax paid on the 
property that had not yet been recovered and the tax on the fair market 
value of the property at the time. Where the property is to be used 
only partly in commercial activities, the input tax credit is prorated. 
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The following example illustrates the application of this rule. Assume 
that a GST-registered partnership of medical practitioners acquires a 
new building for $200,000 (plus $14,000 GST) in which the practitioners’ 
offices are to be located. Since the building is not for use in a 
commercial activity" (the supply of medical services is an exempt 
supply), no input tax credit would be claimed at the time of 
acquisition. Assume that half of the building is subsequently converted 
to commercial office space for rental purposes. At the time of 
conversion, the fair market value of the buLrlding Ws"s 3007000. weln ecuies 
case, the partnership would be treated as having paid tax equal to 
$14,000 -~ that is, the lesser of $14,000 (the tax paid on the original 
acquisition) and $21,000 (7% of $300,000). Since half of the building 
is now used in a commercial activity, the partnership would be entitled 
under the rules in’ subsection 169(2) to claim an input tax Credit of 
2/7000 (1.e., 50 per cent of $14,000). This amount would be claimed for 
the reporting period in which the building commenced to be used in the 
commercial activity. 


SBUDSECTION 206( 3) Increase in use of capital real property 


Subsection 206(3) applies where a registrant increases the commercial 
use of real property. In this case, the registrant is treated as having 
received a supply of the portion of the property that is now to be used 
in commercial activities. Except where the supply is an exempt supply 
(e.g., a used residential complex), the registrant is then considered to 
have paid tax on the supply and is thereby entitled to claim an input 
tax credit. 


The tax in respect of which an input tax credit may be claimed is 
proportional to the percentage increase in the property’s use in 
commercial activities. It is calculated as that percentage increase 
(based on the total use of the property) multiplied by the lesser of: 


- the total tax payable in respect of the acquisition of the 
property (or the tax that would have been payable had the 
registrant not acquired the property as part of a non-taxable 
sale of a going concern or the tax payable where the registrant 
was previously treated as having made a supply of the property 
under subsection (4) or 211(2) due to a change of use) and any 
tax payable in respect of subsequent improvements, less any 
rebates in respect of the property to which the registrant was 
entitled, and 


- the tax that would be payable if the property were acquired at 
its fair market value at that time. 


To illustrate, consider the example cited under subsection 206(2) above. 
Suppose the partnership in that example converts a further 20 percent’ of 
the building to commercial use when sie see ile market value is $400,000. 
The partnership could claim an inputs tax credit of $2,800 (1.e. 20 . 
percent of $14,000). Note that, under this rule, once commercial use is 
increased to 90 per cent or more, it is considered to have been 
increased to 100 per cent (given the definition of "exclusive" in 
Section 123). Therefore, in this example, if the partnership instead 
increased commercial use by 40 per cent to a total of 90 per cent, an 
input tax credit of $7,000 (i.e., 50 per cent of $14,000) could be 


claimed. 


SE 


Subsection 206(4) Change of use of capital real property 


Subsection 206(4) applies where a registrant had acquired real property 
for use aS capital real property in commercial activities and begins to 
use it exclusively (90 per cent or more) for non-commercial purposes. 
Where the property was being used entirely in commercial activities 
immediately before the change of use, the registrant is treated as 
having sold the property and, therefore, is required to pay tax on its 
full fair market value. 


If the property was not being used entirely in commercial activities 
immediately before the change of use, the registrant would pay tax only 
on that proportion of the fair market value equal to the percentage use 
of the property in commercial activities. On the remainder of the 
property that was not used in commercial activities (and for which an 
input tax credit would not have been claimed), the registrant would pay 
no additional net tax. Where that non-commercial portion was a 
residential complex (e.g., an apartment tower), the supply of it would 
be an exempt supply and therefore would not be subject to tax under this 
subsection. Where the supply of the non-commercial portion was not an 
exempt supply, there still would be no net tax payable on that portion. 
This would be achieved in two steps. First, under subsection 206(4), 
the registrant would be treated as having collected tax on that portion 
equal to the lesser of 


(1) the total tax previously payable on that part of the 
property and any improvements thereto, and 


(UL). sehe tax mhat would apply 1£ that part. of the property 
were sold at its fair market value. 


Secondly, under subsection 193(1), the registrant would be entitled to 
claim @anvexactly (Gffsetting: input tax credit... The.result is that “the 
registrant would have to remit tax only on the fair market value of the 
portion of the property that had been used in commercial activities 
immediately before the change of use. 


If the registrant subsequently resold the property and the resale was a 
taxable supply, the tax paid under this subsection could be claimed 
under subsection 193(1) as an input tax credit at the time of sale. 

This ensures that, when property 1S sold on a taxable basis, the 
supplier receives a credit for all tax previously paid in respect of the 
[DNEOYOSIOA VE 


To illustrate the application of subsection 206(4), again consider the 
example cited under subsection (2). Suppose that the 50 per cent 
commercial use of the building in that example is reduced to zero when 
the fair market value of the building is $500,000. The partnership 
WOULd Kemie GST of Sl, 500 "(S0.pem cent, of 7% of 15500),000),. “On sche 

50 per cent non-commercial use, the GST liability of $7,000 (50 per cent 
of $14,000) would be offset by an input tax credit of the same amount 
under subsection 193(1). 


subsection. 206(5) Idem 


This subsection applies where the use of capital real property in 
commercial activities is reduced but does not cease altogether. [In this 
case, the registrant is treated as having sold part of the property, 
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proportionate to the reduction in use, and as having collected tax equal 
to the lesser of: 


ey the tax that wouldvapply tiethatcsparteof the property were 
sold iat its ®fairimarket ivalueseand 


(11) the total tax previously payable on that part of the 
property. 


To illustrate, again consider the example in subsection (2). Suppose 
that the 50 per cent commercial use is reduced to 30 per cent when the 
fair market value of the building is $500,000. The partnership would 
pemateGsT Of0$27/800 (ile. 20 per®cent “of4S14, 000s "That ise the 
partnership would be "repaying" the input tax credit it had originally 
claimed. 


Subsections 207(1) and (2) Change in use of real property 


Subsection 207(1) applies where a GST-registered individual ceases to 
use real property in commercial activities or begins to use the property 
primarily for the individual’s (or a related individual’s) personal use 
or enjoyment. Subsection 207(2) applies where an individual only 
reduces (but does not eliminate) the use of real property in commercial 
activities, without commencing to use the property primarily for 
personal use or enjoyment. The rules set out in these subsections 
parallel those contained in subsections 206(4) and (5) for registrants 
that are not individuals. A key difference is that, where the change of 
use involves the conversion of real property (that is not a residential 
complex) from commercial use to the personal use or enjoyment of the 
individual (or a related individual), subsection 190(2) also imposes tax 
on the fair market value of the property to the extent that it is so 
converted. To prevent double taxation, the tax payable by virtue of 
that subsection is deducted in the formula set out in subsections 207(1) 
and (2). The result is that there is in no additional tax payable under 
those subsections where subsection 190(2) applies. 


Subsection: 208(1) sAcquisition of capital real property by individual 


This subsection provides that a registrant that is an individual is not 
able to claim an input tax credit in respect of real property acquired 
primarily for the personal use or enjoyment of the individual or any 
individual related thereto even if the property is partly used as 
capital property in commercial activities. Thus, there is no © 
apportionment of tax where less than one-half of a personal residence is 
Wwsedeas san Office. “However, the Gndividual 1s able to ¢laim*anvyinpur 
tax where the commercial use of the property is its primary use or the 
individual subsequently changes the use of the property so that 
subsection 208(2) applies. 


Subsection 208(2) Commencement of use in commercial activities 


By reason of this subsection, a GST-registered individual is entitled to 
claim an input tax credit when he or she commences to use real property 
in commercial activities as long as the property is not primarily for 
the personal use or enjoyment of that individual, or any related 
individual. The registrant is treated as having received a supply of 
the property and as having paid tax for which an input tax credit may 


then be claimed. 


The notional amount of tax in respect of which an input tax credit may 
be claimed is calculated in a similar way as under subsection 206(2) in 
the case of a change of use of property owned by non-individuals. In 
most cases (except where real property values have declined), the 
commencement of use of capital real property in commercial activities 
results in an input tax credit proportional to that use, calculated on 
the tax previously paid on the original cost of the property and any 
improvements thereto. 


subsection 208(3 )evimerease in wse-of capital realy property. 


This subsection applies where an individual has acquired real property 
for use aS capital property in commercial activities (and not primarily 
for personal use or enjoyment) and increases the use in those 
activities. The rule in this subsection is similar to that described in 
the commentary on the preceding subsection. ‘The practical effect is 
that the registrant becomes entitled to claim an input tax credit. The 
tax in respect of which the credit may be claimed is the lesser of 


(i) the total tax payable in respect of the acquisition of the 
property (or the tax that would have been payable had the 
registrant not acquired the property as part of a non-taxable 
sale of a going concern or the tax payable where the registrant 
was previously treated has having made a supply of the property 
due to a change of its use) and any tax payable in respect of 
subsequent improvements, and 


(ii) the tax that would be payable if the registrant were to 
acquire the property at its fair market value at the time its 
use in commercial activities increases. 


In most cases (except where the real property has declined in value), an 
increase in the extent of use in commercial activities results in an 
input tax credit proportional to the percentage increase in use, 
calculated on the tax previously payable on the original cost of the 
property and any improvements thereto. Note that an increase in 
commercial use to 90 per cent or more is treated as an increase to 

100 per cent commercial use. 


Subsection 208(4) Improvement to capital real property by individual 


This subsection provides that a registrant who is an individual may not 
claim an input tax credit in respect of any GST paid or payable on the 
cost of improvements to capital real property if the property is 
primarily for the personal use or enjoyment of the individual, or any 
related individual, immediately after it iS improved. The term 
“improvement” in this context is defined in subsection 123(1) of the 
INGE F 
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These sections deal with the application of the GST to real property 
acquired fLorsuserasccaputal joroperty  by=a vwegistrant that iscaspublic 
sector body other chanta financial mstitution. (Public sector bodies 
that are financial institutions are treated, for the purposes of the 
GST, like all other financial institutions.) 


Sections, 209) and 210 provide that a public sector body mayvelaim an 
input tax credit in respect of real property, or improvements thereto, 
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only if the property is primarily for use in commercial activities. 
Change-of-use rules apply only when the use of the property changes from 
primarily commercial to primarily non-commercial and vice versa. 


Most sales and rentals of real property by public sector bodies other 
than governments are exempt. Section 211 permits such bodies to elect 
to have their otherwise exempt supplies of real property treated as 
taxable supplies. 


Subsection 209(1) Acquisition of capital real property by public 
sector body 


This subsection provides that a public sector body may claim an input 
tax credit on the acquisition of real property only where the property 
is for use primarily in commercial activities. Where this threshold 
test is met, the use in commercial activities is treated as "exclusive", 
thereby allowing a full input tax credit. The result is thats these 
registrants are not required to apportion their input tax credits in 
respect of capital real property acquisitions. This treatment is the 
same as that provided under section 199 with respect to capital personal 
property. 


Subsection 209(2) Improvement to real property by public sector body 


Under this subsection, an improvement to capital real property of a 
public sector body is treated the same as the capital real property to 
which it relates. Thus, a public sector body ts*entitled to claim 4 
full input tax credit in respect of the GST paid on the cost of an 
improvement to real property where, immediately after the improvement, 
the real property is used primarily in commercial activities. 


Subsection 209(3) Change in use of real property by public sector 
body 


As noted above, a public sector body is entitled to claim an input tax 
credit in respect of capital real property only where the property is 
for use primarily in commercial activities. “Where this test as mot 
satisfied, no input tax credit is allowed. 


Read in conjunction with the rules in subsection 199(3), 

subsection 209(3) provides that, at the time when the commercial use of 
previously acquired capital real property increases to the point where 
it is used primarily in commercial activities, a full input tax credit 
may be claimed. The amount of tax that would qualify for an input tax 
Credit atrthat time 1s the lesser of 


(i) Ythe total tax payable in respect of) the purchase of the 
property (or the tax payable on a previous deemed disposition 
of the property due to a change in its use) and in respect of 
any subsequent improvements to the property, less any rebates 
in respect of the property to which the body may have been 
entitled, and 


(ii) the tax that would be payable if the public sector body 
were to acquire the property at its fair market value at that 


time. 
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Subsection 210(1) Ceasing to use capital real property by public 
sector bodies 


This subsection provides that, where a public sector body ceases or 
decreases the use of real property in commercial activities, 

subsection 200(2) applies. In effect, capital real property of public 
sector bodies is treated in the same manner as capital personal property 
of most other registrants. The "primary-use”" test applies to such real 
property. Thus, a decrease in the commercial use of such property from, 
for example, 80% to 60%, or 40% to 20%, has no GST consequences. 

Rather, only where the use of real capital property by a public sector 
body decreases from primarily commercial to primarily non-commercial is 
the public sector body treated as having sold the property for fair 
market value at the time of this change in use. 


This gives rise to a liability to remit the GST on the fair market value 
of the property. 


Subsection 210(2) Sale of capital real property by public service 
bodies 
Where’ a. public service body (i.e6., a municipality, hospital, «charity, 


non-profit organization or certain educational institutions) decreases 
the use of capital real property to the point where it is no longer used 
primarily in commercial activities, under subsection 200(2), tax is 
considered to have been collected at the time of the change in use. 
Subsection 210(2) provides that in such a case, subsection 200(3) 
applies to any subsequent actual sale by the public service body, with 
the result that the subsequent sale is not a taxable supply. Therefore, 
no GST consequences will arise at the time of the subsequent sale. 


Subsection 211(1) Election respecting real property 


Most sales and rentals of real property by public service bodies are 
exempt under section 25 of Part VI of Schedule V to the Act. 


This subsection permits a public service body to elect, ona 
property-by-property basis, to have the rules in subsection 193(1) and 
section 206 apply to particular real property (and to have sections 209 
and 210 not apply). The effect of this election in respect of 
particular property is that subsequent sales or commercial rentals of 
the property would not be exempt while the election is in effect (since 
the property is specifically excluded from exemption under section 25 of 
Part VI of Schedule V to the Act). It also means that input tax credits 
in respect of the property are pro-rated according to its actual use in 
commercial activities. This election would be advantageous where a 
public service body owns real property that is leased to persons for use 
in commercial activities and could obtain an input tax credit for the 
GST on their rental payments. 


subsection. 211(2) Deemed sale where election 

Where an election in respect of real property is made by a public 
service body under subsection (1), the body is treated as having sold 
and repurchased the property. It is also treated as having collected 
tax on the sale equal to the lesser of: 


(a0) the tax that was previously payable on the property; and 
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(1i)_ the tax that would be payable if the property were 
acquired at its fair market value at that time. 


To prevent double taxation of the property, the body is able to claim an 
input tax credit in respect of any unrecovered tax previously paid on 
the initial acquisition of the property. Finally, the public service 
body is entitled» to claim an input tax credit in respect of the tax 
payable under this subsection on the deemed sale proportionate to the 
commercial use of the property. 


To illustrate the application of this provision, assume a charity 
purchases a $200,000 building (on which it pays $14,000 GST) primarily 
for use as its head office in supplying exempt services. It would not 
be entitled to claim an input. tax credit at that time. “However, under 
section 259, it would be entitled to a rebate of half the tax paid 


(1.e., $7,000). Assume that, subsequently, the charity decides to use 
60% of the building in commercial activities (e.g., in leasing office 
Space) and makes an election under section 211. Assume that at that 


time, the_fair market value of the building is $250,000. 


At the time the charity is treated as having made a taxable sale of the 
biuguasng. Gtcould claim.an input tax credit of $7000 M1 wea. ene 
unrecovered tax paid on the original acquisition of the property). The 
tax payable by the charity on its deemed reacquisition of the building 
UnCgetasubsection: 211( 2) would» be $14,000) Grea, 7% lots S200, 000)\07 SOf 
Liat ecax,, the charity could) chen’ claim $6,400) as aninput) vax creda. 
(1.e., 60% of $14,000). Before making the election under 

Subsection (1), the charity was able to recover only half the tax 
Oniginally paid On the building; that) 1s/5:$7,000-7 Upon making the 
election, it is entitled to recover more than half -- $8,400 in this 
example -- for a net recovery of tax of $1,400. 


As long as the election remains in effect, the tax consequences of 
selling, leasing or changing the use of the property follow the normal 
rules that apply to commercial owners of real property. 


Subsection 211(4) Deemed sale where revocation 


Where an election under subsection (2) is revoked, the registrant is 
treated as selling the property for fair market value and is required to 
pay tax on that value. The registrant would then be subject to the 
rules in section 209 and 210 to determine whether an input tax credit 
could be claimed. 


Subsection 211(5) Manner and form of election or revocation 


This subsection requires that the election and notice of revocation be 
made in the prescribed form, specifying the real property covered by the 
election or revocation and be filed with the Minister in prescribed 
manner within one month after the end of the reporting period in which 
the election or revocation becomes effective. 
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Tax _on Importation of Goods 


This Division deals with the application of the GST to goods imported 
into Canada. In essence, the tax is payable at the same time as customs 
duties are payable on an importation and, in general, the laws of 
customs apply to the importation. If the person paying the tax on an 
importation of goods is a GST registrant, the tax under Division III may 
be included in determining the input tax credit entitlements of the 
registrant under the same conditions as if the tax were payable under 
Division II on purchases of goods from sources in Canada. 


Section 212 Imposition of tax 


This section provides that every person who is liable under the Customs 
Act to pay duty on goods imported into Canada (or would be so liable if 
the goods were subject to duty) is required to pay GST on the goods 
imported. The rate of tax is 7 per cent of the value of the goods -- 
the same rate applicable to supplies made in Canada (see section 165). 


Section 213° Exception 


This section provides that tax imposed under Division III is not payable 
on importations of goods included in Schedule VII (non-taxable 
importations). The principle items included in that Schedule are 
zero-rated prescription drugs, medical devices, basic groceries, 
agricultural and fishery products and goods acquired for diplomats and 
certain international organizations. 


Section 214 Payment of tax 


This section provides that the GST imposed on imported goods is to be 
paid and collected under the Customs Act (including related interest, 
fees, charges and penalties) as if the tax were duty levied under the 
Customs Tariff on imported goods. 


Subsection 215(1) Value of goods imported 


This section provides that GST is to be calculated on the excise- 
and-duty-paid value of goods imported into Canada. More specifically, 
that value is the aggregate of the value as determined in accordance 
with sections 45 to 55 of the Customs Act, the amount of any customs 
duties payable on the goods under the Customs Tariff, duty under the 
Special Import Measures Act and the amount of taxes (other than the 
goods and services tax), if any, payable under the Excise Tax Act. 


Subsection 215(2) Idem 


This subsection provides that in the case of certain importations of 
goods prescribed by regulations, the value of the goods may be 
determined in a manner prescribed in those regulations. An example 
would be goods of a prescribed class imported on a temporary entry basis 
where the value of the goods, for purposes of the application of any 
duty and tax, is determined on, say, a 1/60th valuation basis. 
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Subsection 216(1) Meaning of "officer" 


The administration of the GST on imported goods under Division III 
triggers the application of certain provisions of the Customs Act. 
Therefore, subsection 216(1) provides that, in the administration of 
Division III, the expression "officer" has the same meaning as in 
section 2 of the Customs Act and includes an officer employed in the 
administration of Part IX of the Excise Tax Act. 


Subsection 216(2) Application of provisions of Customs Act 


Where the value of imported goods (as determined by an officer for 
purposes of Division III) is in dispute, subsection 216(2) provides that 
sections 58 to 66 of the Customs Act are to apply as if the 
determination were a determination made under subsection 58(1) of that 
AGG. 


Subsection 216(3) Appeal on value only 


Where, for purposes of Division III, the Deputy Minister of National 
Revenue for Customs and Excise has made a decision relating to the value 
of an importation of goods under section 63 or 64 of the Customs Act and 
a person disagrees with the decision, that person may appeal there from. 
In that event, sections 67 to 69 of the Customs Act apply (with such 
modifications as the circumstances require). Only the issue of value 
can be the subject of such an appeal. 


Subsection 216(4) Other appeals 


This subsection provides that where the issue of disagreement relates to 
any matter other than a determination of value for purposes of 

Division III, a person may apply for a rebate of GST in accordance with 
section 261 of the Excise Tax Act. The appeal procedures relating to 
GST (sections 301 to 312) apply to any dispute as to the amount of the 
rebate. 
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Division IV 


Tax on Imported Taxable Supplies 
Other than Goods 


Division IV of the legislation applies in the case of importations into 
Canada of services and intangible personal property (e.g. intellectual 
property rights). Its purpose is to require persons to self-assess and 
remit tax on these importations where they are for use in Canada 
otherwise than exclusively in the course of a commercial activity of the 
recipient. 


Section W/m De minanelons 


This section includes definitions of terms that apply only to Division 
IV of the Act, namely: 
"imported taxable supply’ This expression refers to the imported 
supplies that are subject to tax under Division IV. These include 
taxable supplies of personal property such as intellectual property 
rights, as well as services, received by a person resident in Canada 
for the resident’s personal use in Canada or for consumption, use or 
resupply by that person in the making of an exempt supply. To avoid 
double taxation of the same supply, paragraphs (a) and (b) provide an 
exception for supplies that are subject to tax under Division II or 
III. Also excluded are zero-rated supplies and goods enumerated in 
Schedule VII (non-taxable importations). It should be noted that, by 
virtue of the definition of imported taxable supply, exempt supplies 
such as financial services are implicitly excluded from the 
self-assessment imposed in this division. 

“reporting period" This term defines the period for reporting the tax 
payable by the recipient of imported taxable supplies. If the 
recipient is already a GST registrant, the Division IV tax payable is 
to be reported at the same time as the recipient reports the tax 
payable under Division II. If the recipient is not a registrant, the 
recipient’s reporting period is the calendar quarter. 


Section 21s Imposition of tax 


Subsection 218(1) imposes a liability to pay tax on every recipient of 
an imported taxable supply. The tax is calculated on the value of the 
consideration for the supply at a rate of 7 per cent -- the same rate as 
is imposed under Division II on taxable supplies made in Canada. By 
virtue of the definition of "imported taxable supply" contained in 
section 217, the Division IV tax is payable where the importation is for 
use by the recipient in Canada otherwise than exclusively in the course 
of a commercial activity. 


Subsection 218(2) provides that the tax imposed under Division IV is 
payable by the recipient on the earlier of the day on which the 
consideration is paid and the day on which the consideration for the 
supply becomes due. For this purpose, Section 152 sets out rules to 
determine when consideration is considered to become due. 


To the extent that an imported taxable supply is for use in a commercial 
activity, the tax payable thereon gives rise to an input tax credit in 
the normal manner under section 169. 
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Section 219 Returns and remittance of tax 


In the case of imported taxable Supplies, the tax imposed under 

section 218 is payable by the recipient in Canada. Under 

subsection 219(1), each person liable to pay tax imposed by Division IV 
is required to prepare a return in respect of imported taxable supplies 
received in the reporting period in which tax became payable by that 
person. 


Subsection 219(2) sets out the requirements respecting the filing of 
returns and remittance of tax payable under Division IV. Each return is 
to be filed with the Minister and the tax payable, as accounted for in 
the return, remitted to the Receiver General. The return and the tax 
payment for the reporting period of the taxpayer must be filed not later 
than 


a) in the case where the taxpayer is a registrant having a taxation 
period that is the fiscal year of the registrant, the day that is 
3 months after the end of the reporting period, and 


b) in any other case, the day that is one month after the end of the 
reporting period covered by the return. 


Section 220 Supplies between branches 


This section provides a special rule for transactions between a 
permanent establishment in Canada of a person and a permanent 
establishment of that person outside Canada. It provides that a 
transfer of personal property or rendering of a service between such 
establishments is treated as a supply, with the consideration therefor 
being the amount used for purposes of calculating the income of the 
establishment for the purposes of the Income Tax Act. Thus, for 
example, if a foreign corporation allocates certain head office expenses 
to its Canadian branch, the amount deductible in respect of those 
expenses in calculating the branch income for income tax purposes is 
treated as being the consideration for the supply. 
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Division V 
Collection and Remittance of Division [1 Tax 
Subdivision a 


Collection 


Subsection: 221) jee colleectzon of vax 


As set out in section 165, every recipient of a taxable supply, other 
than a zero-rated supply, is required to pay tax on the value of the 
consideration for the supply. Subsection 221(1) requires the person 
making the taxable supply to collect the GST payable thereon from the 
recipient of the supply as an agent for Her Majesty in right of Canada. 
In most cases, a person making taxable supplies is a GST registrant, 
although this is not always the case. One exception to the requirement 
to collect tax on a taxable supply made by a person is where the person 
is a small supplier who is not a registrant (see section 166). 


Subsection 221(2) Exception -- non-resident supplier of real property 


Subsection 221(2) sets out additional exceptions to the obligation for 
Suppliers to collect tax in the case of the following sales of real 
property: 


all sales by non-residents; 

all sales of non-residential property to persons registered for 
GST purposes; 

sales of residential property to persons registered for GST 

purposes, other than individuals; and 

sales to prescribed registrants. 


In these circumstances, the tax payable in respect of the supply is 
required under subsection 228(4) to be remitted by the recipient 
directly to the Receiver General. 


Subsections 221(3) and (4) Exception -- export shipments 


Subsection 221(3) applies where a carrier of property has been provided 
with a declaration by a shipper that property is being shipped for 
export, but the property is, in fact, not exported. In these 
circumstances, the carrier's services do not qualify for zero-rating. 
However, the carrier is not required to collect the. tax in respect of 
the carrier’s supply if the carrier did not know or could not reasonably 
be expected to know that the property would be diverted to a Canadian 
destination. However, the recipient of the carrier’s services remains 
liable for the tax. 


Section 222 Amounts collected held in trust 


This section provides that amounts collected by a person as or on 
account of tax under Division II (Supplies made in Canada) are 
considered to be held in trust for Her Majesty in Right of Canada except 
in the case of a bankruptcy of the person. However, authority is 
provided to deduct from the trust monies so held an amount of any input 
tax credit or deduction from net tax which the person is entitled to 
elaiin:. 
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Subsection 223 (C1) PEDISclosurenofetax 


Since the GST is payable by the recipient of a Supply, LU Se inperrane 
for the recipient to know that the supply is taxable. Where the supply 
is made to another registrant, sufficient information is to be provided 
to enable ther éeciplent torclaimeany einput tax icredit stolwhichethe 
recipient may be entitled. Provisions relating specifically to supplies 
between registrants may be found in subsections 16 9'G4)) Band ha2:3 62 ye 


Subsection 223(1) sets out a requirement for registrants to provide 
sufficient information to their customers -- whether those customers are 
final consumers or other registrants -- to enable them to ascertain 
whethersthey ‘have “satisfied their GST liabilities on any supplies 
received. Two methods of satisfying this requirement are set out 
explicitly in subsection 1223(1): 


indicate clearly on any invoices or receipts issued to 
customers the net-of-tax price and the GST thereon: or 


- if prices are on a tax-included basis, to note this on invoices 
or receipts issued to customers. 


Circumstances will exist, particularly at the start-up of the GST, where 
it will be difficult for some vendors to indicate the tax on invoices or 
receipts issued to customers -- either because the vendor does not yet 
have the necessary point-of-sale equipment to do so or because it is not 
the vendor’s usual practice to issue receipts except on request (e.g., 
in the case of taxi fares). Therefore, subsection 223(1) also provides 
that other methods of presenting tax may be prescribed by regulation. 
For example, signs prominently displayed in a vendor’s place of business 
may be used to indicate to customers that the prices of taxable products 
are on a tax-included basis. This avoids the need for small businesses 
to make immediate changes in their cash registers or accounting systems 
while, at the same time, ensuring that consumers know that when they pay 
consideration that includes tax for a product or service they have also 
discharged any liability they my have to pay GST on that amount. 


Subsection 223(2) Particulars 


This provision imposes an obligation on a person making taxable supplies 
to provide, on demand by a registrant receiving such a supply, 
particulars of the transaction sufficient to support a claim for an 
input tax credit. 


As indicated in the Goods and Services Tax Technical Paper, the 
government believes that the model presentation of the GST by retailers 


has two key components: 


= the amount of tax on cash register receipts should be 
separately identified, thereby ensuring that consumers have a 
tangible record of the amount of GST paid on purchases; vand 


= prices within stores (e.g., shelf prices) should incorporate 
the GST, so that consumers are aware of the GST-included price 
of purchases before they proceed to the check-out counter. 
Where vendors choose to incorporate the GST in their shelf 
prices; this, fact shouldbe clearly indicated. 
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Understandably, however, not all firms will be able to adopt this model 
presentation of the GST, at least not initially, because of the 
technological constraints imposed by many existing cash registers. 
These constraints will make it difficult for many retailers to identify 
two separate sales taxes -- the provincial retail taxes and the GST -- 
in cash register receipts. Over time, as retailers upgrade their cash 
registers or introduce bar code scanning systems, it will become 
feasible to identify the GST on register receipts. To facilitate this 
process, a 100 per cent capital cost allowance is available for firms 
purchasing eligible electronic point-of-sale equipment and related 


inventory control systems prior to 1993. In addition, the government 
will provide retailers that price their products on a tax-included basis 
with appropriate signs to indicate this fact to consumers. In addition, 


as of December 19, 1989, electronic point-of-sale equipment and related 
inventory control systems are exempt from the manufacturers’ sales tax. 
The legislative amendments to give effect to this exemption are 
contained in clause 17 of Bill C-62. 


Section 224 Right of supplier to sue for tax remitted 


Where a supplier has remitted GST collectible from, but as yet unpaid 
by, a recipient and the supplier has satisfied the disclosure 
requirements under subsection 223(1), this section states that the 
Supplier has a right to sue the recipient for the unpaid tax as if it 
were a debt owed to the supplier. 


Subdivision b 
Remittance of tax 
Sections 225 to 237 Remittance of tax 


These sections deal with the remittance of tax by registrants. 
Subdivision a of Division Il deals with the amposition of tax on) taxable 
Supplies made in Canada by a supplier, while subdivision b of 

Division II deals with the input tax credits claimable by a registrant 
in respect of tax paid or payable on supplies received or imported by 
the registrant for use, consumption or resupply in the course of 
commercial activities. Sections 225 to 237 deal with the remittance of 
net tax owing to the Receiver General or, where input tax credits exceed 
the tax collected, the refund of net tax payable by the Minister of 
National Revenue to the registrant. 


subsection 225(2) “Net. tax 


This subsection defines the “net tax" of a registrant for a reporting 
period. For each tax reporting period, registrants are required to 
report the total of all amounts that were collected or became 
collectible in the period by the registrant as or on account of tax 
imposed under Division II, plus all other amounts required to be added 
to net tax fer fhe perzod (such as “a reftundrof, tax firomea supplier). 
Registrants are entitled to claim in the return for the period the total 
of all input tax credits for tax paid or payable in that or a preceding 
period, as well as all other amounts that may be deducted for that tax 
for the period (for example, any deduction for bad debts written off). 
The difference between these two totals is the "net tax" of the 
registrant for the reporting period. This may be a positive or a 
negative amount. Sections 228 and 229 provide that the net tax, if 
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positive, is required to be remitted to the Receiver General and, if 
negative, 1s refundable to the registrant. 


Subsection 225(2) Restriction 


This subsection provides that any GST reported as tax collectible or 
collected in a previous reporting period or any addltion-to, net ‘taxvotaa 
previous period is not to be included in a return for any later 
reporting period. This is to prevent double-counting. 


subsection 225(3) Input tax credit restriction 


This subsection provides that a particular amount claimed as an input 
tax credit or a deduction from net tax in a return for one reporting 
period may not be claimed again in the return for any subsequent 
reporting period. The subsection also provides that an amount otherwise 
qualifying in a particular period as an input tax credit may not be 
claimed if, before the end of the period, the amount became refundable 
Or was remitted to the registrant under some other provision or pursuant 
to any other Act of Parliament. 


Subsection 225(4) Input tax credit limitation 


Consistent with the provisions under the existing federal manufacturers’ 
sales tax, this subsection allows up to four years for a registrant to 
claim an input tax credit. The four year period commences on the day on 
or before which the return for the particular reporting period in which 
the credit could first have been claimed was required to be filed. 


subsection 225(5) Restriction on input tax credit in respect of real 
property 


In certain circumstances set out in Part I of Schedule V to the Act, the 
supply of a residential complex is exempt as long as the supplier has 
not claimed an input tax credit in respect of the complex. This 
subsection provides that, once such an exempt supply is made, the 
supplier cannot subsequently claim the credit. 


Section 226 Net tax of non-registrant 


In certain circumstances, persons who are not required to be registered 
for GST purposes are nevertheless required to collect tax in respect of 
taxable sales of real property. For example, a doctor who provides only 
exempt medical services would not be engaged in a commercial activity 
and therefore would not be a GST registrant. However, if the doctor 
sells a building used exclusively in the doctor’s medical practice, to 
another unregistered practitioner, the sale would be taxable and the 
doctor would be responsible for collecting the tax thereon from the 
recipient. This section provides that the supplier in these 
circumstances is required to file a return accounting for the tax and 
remit the tax to the Receiver General in the same manner as would a 


registrant. 
Section 227 Election for streamlined accounting method 


Compliance with GST should be straightforward for registrants making 
only taxable purchases and taxable sales. These vendors are able to 
calculate the GST collected on their sales directly from existing 

invoices or cash register tapes. The calculation of the GST on sales 
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should also be relatively straightforward for businesses making both 
taxable and zero-rated sales if they have moderately sophisticated cash 
registers. 


However, the interaction of GST and provincial sales taxes could 
increase complexity at the check-out counter for small retailers who do 
not have sophisticated point-of-sale equipment -- particularly those 
selling a combination of taxable goods and zero-rated basic groceries. 


To address this issue, section 227 provides authority to allow for 
streamlined accounting by prescribed registrants or registrants of a 
prescribed class. As noted in the Goods and Services Tax Technical 
Paper, streamlined accounting will be available to independent retailers 
selling both taxable goods and zero-rated basic groceries whose sales do 
not exceed $2 million annually. As a transitional measure until 1993, 
streamlined accounting will also be available to independent retailers 
with sales of both taxable goods and basic groceries between $2 million 
and $6 million annually as well as to separate retail establishments of 
a registrant with sales of these items less than $2 million annually. 
Registrants using streamlined accounting will not need to distinguish 
between their sales of taxable goods and zero-rated goods at the 
check-out counter. Rather, under streamlined accounting, registrants 
will be permitted to use an estimate of the tax collected or collectible 
in a reporting period (rather than the actual amount of tax collected or 
collectible) in order to determine the net tax for the purposes of 
Subsection 225(1). The method(s) of estimating the GST on sales are to 
be prescribed in regulations. 


Section 227 also requires that the registrant file an election in order 
to use streamlined accounting. The election is to be filed with the 
Minister of National Revenue in the prescribed form and set out the day 
-- which must be the first day of a reporting period of the registrant 
-- on which the election is to become effective. An election to use 
streamlined accounting must be filed on or before the last day for 
filing the registrant’s return for the first reporting period in which 
the election is in effect. Where the registrant files on an annual 
basis, the election must be made by the first day of the registrant’s 
second fiscal quarter in the year in which the election takes effect. 


Under subsection 227(3), an election for streamlined accounting ceases 
to have effect on the earlier of the last day of the registrant’s 
reporting period in which the establishment ceases to qualify as a 
prescribed retail establishment and the last day of the reporting period 
in which the registrant files a revocation of the election with the 
Minister. 


Subsection 227(4) provides that, once an election ceases to have effect 
on the last day of a registrant's reporting period, the net tax of the 
registrant is to be determined in a prescribed manner. This will allow 
for any adjustment that may be required as a result of the transition 
from streamlined accounting to the normal rules for determining the GST 
on taxable supplies. 


In addition to streamlined accounting, other measures are available to 
businesses to assist them in the transition period and to ease their GST 
compliance burdens. Section 346 provides for a one-time credit to 
smaller businesses of up to $1000 to help offset the cost of switching 
to the GST system. As well, clause 17 of Bill 62 contains! legislative 
provisions to exempt from the manufacturer's sales tax cash registers 
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and electronic bar-code scanning equipment with the capability of 
calculating and recording sales tax imposed by at least two levels of 
government. This is in addition to the measure previously announced to 
provide an accelerated write-off under the Income Tax Act for similar 
equipment purchased prior to 1993. 


Section 228 Calculation, remittance and refund of net tax 


Subsection 228(1) provides that a registrant required to file a GST 
return is to report in the return the net tax for the registrant's 
reporting period covered by the return. Where the registrant’s net tax 
is a positive amount, that amount is to be remitted not later than the 
last day for filing the return in question. Where the registrant’s net 
tax 1S negative for the period covered by the return, the return serves 
as an application to the Minister of National Revenue to pay the 
negative amount as a refund. 


Subsection 228(4) deals with tax payable on the purchase of real 
property from a person who, under subsection 221(2), is not required to 
collect tax on the sale (see the commentary in subsection 221(2)). In 
this case, the purchaser is required to remit any tax payable on the 
purchase directly to the Receiver General -- not to the supplier of the 
real property -- and to file a return in the prescribed form, with the 
Minister. If the purchaser is a registrant who acquired the property 
for use or supply primarily in the course of commercial activities, the 
return is to be filed at the same time as the registrant’s regular 
return for the reporting period in which the sale occurs. In all other 
cases, the return is due on or before the last day of the month 
following the month in which any tax became payable. 


Subsection 228(5) requires a non-registered person who has collected any 
Division II tax or was obliged to collect amounts of Division II tax in 
the reporting period of the person -- see subsection 245(1) -- to remit 
such tax to the Receiver General. The tax remittance must be made on or 
before the day the person’s return covering the particular reporting 
period is required to be filed under subsection 238(3). 


Subsection 228(6) provides a mechanism to allow an offset against the 
tax remittable by a person of any net tax refund or any rebate claimed 
by that person in another return. To qualify for the offset, the two 
returns must be filed together. This avoids the circumstance in which a 
person entitled to a refund or rebate on one return is nevertheless 
required to remit tax owing on another return and await the receipt of 
the refund or credit until the first return has been processed. 


Subsection 228(7) provides authority for rules to be set out in the 
regulations that would allow the tax payable at any time by a person to 
be offset by the amount of any GST refund or rebate which another person 
is entitled to recover. It is contemplated that these rules would apply 
as between closely related persons and then only if the returns for such 
persons are filed together. 


Section 229 Payment of net tax refund 


This section deals with the payment by the Minister of National Revenue 
of a net tax refund to a registrant pursuant to subsection 228(3). it 
requires the Minister to pay the refund to the registrant with all due 
dispatch after the registrant’s return has been filed. However, the 
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refund is not to be paid unless the registrant has filed all required 
returns up to that time. 


Provision is also made in this section for payment of interest at a 
prescribed rate on outstanding refund claims. Interest is to be 
calculated from the day that is the later of 21 days from the time the 
return claiming the refund was received by the Minister and the day on 
which all requirements respecting filing of preceding returns are 
fulfilled, to the day payment is sent to the registrant. Interest of 
less than $1 1s not payable. 


Section 230 Refund of overpayment 


This section provides that, where the total amount remitted by a person 
on account of net tax for a period exceeds the actual net tax for the 
period, the person is entitled to a refund of’ the excess amount (for 
example, where an annual filer’s total quarterly instalments exceed 
actual net tax for the year). The refund of an overpayment is subject 
to the same condition regarding the filing of previous returns as 
applies in the case of net tax refunds under section 229. 


Section 231 Bad debts 


This section deals with the treatment of bad debts. Where, in respect 
of an arm’s length taxable supply on which the registrant has remitted 
tax collectible on the supply (other than a zero-rated supply) the 
registrant subsequently writes off all or part of the consideration for 
that supply as a bad debt, subsection 231(1) allows the supplier to 
claim an input tax credit equal to 7/107ths of the amount written off. 


Businesses either may collect their account receivables using internal 
sources or they may perform this activity through a wholly-owned 
subsidiary. In order to ensure that bad debts are treated similarly in 
both situations, subsection 231(2) provides that where a listed 
financial institution, that is a member of a closely related group, 
purchases a receivable at face value and on a non-recourse basis from 
another member of the group, that financial institution can claim an 
input tax credit for a bad debt in respect of these accounts, to the 
extent the other member could have done so under subsection 231(1). 


Subsection 231(3) requires that in respect of any part of the bad debt 
subsequently recovered by the supplier, 7/107ths of the amount recovered 
will be considered to be GST and remittable as such. 


Section 232 Refund or adjustment of tax 


This section provides for a refund to a customer or an adjustment by a 
supplier of Division II tax collected in excess of the Division II tax 
properly collectible. Subsection 232(1) provides that a registered 
supplier has up to four years from the end of the reporting period in 
which the excess amount in question was charged or collected in order to 
Make the refund or adjustment. 


Subsection 232(2) applies where there has been a reduction in the 
consideration on which Division II tax had been charged or collected 
(e.g., an after-the-fact volume discount or allowance). A registered 
supplier in this situation is allowed to adjust the tax amount charged 
to reflect the price reduction. Where tax had been collected on the 
supply, the registrant is allowed to refund or credit the excess tax to 
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the recipient. The registrant is given up to four years after the end 
of the reporting period in which the consideration for the supply is 
reduced in order to make the adjustment. 


Subsection 232(3) requires the supplier to issue a credit note to the 
recipient of the supply where that supplier makes an adjustment, refund 
or credit of tax in respect of a supply to the recipient. Where the tax 
refunded or credited has already been remitted by the supplier as part 
of the supplier’s net tax for the period or a preceding reporting 
period, the supplier is allowed to deduct such amount in determining the 
net tax for the period in which the credit note is issued. Conversely, 
the recipient of the credit note is to add the tax amount so refunded or 
credited in determining the net tax of the recipient for the reporting 
period in which the credit note is issued to the extent the tax amount 
in question had previously been deducted in calculating the recipient's 
net tax. 


Subsection (4) provides that this section does not apply where section 
161 applies. Consequently, where a recipient of a supply takes 
advantage of a prompt payment discount offered by the supplier, there 
will be no GST consequences for which a credit note is required. As 
well, this subsection does not apply to an exchange of a used good under 
circumstances that entitle the person acquiring the used good to a 
notional input tax credit under section 176. 


Section 233 Patronage dividends 


Members of a co-operative often receive patronage dividends, usually 
after the end of the co-operative’s fiscal year, based on the volume of 
members’ purchases from or sales to the co-operative and results of the 
operations of the co-operative. Conceptually, patronage dividends 
should be treated in a manner similar to other price adjustments to 
individual customers. However, because patronage dividends under the 
GST are often in respect of a mixture of both taxable and zero-rated 
Supplies made to a variety of customers over the course of a year, it is 
often impractical to treat patronage dividends as individual price 
adjustments to each member, although some co-operatives do have 
sufficiently sophisticated record-keeping systems to do so. 


Under subsection 233(2), the co-operative has a choice of treating its 
patronage dividends either as individual price and tax adjustments to 
each member or as aggregate price and tax adjustments. Where the 
co-operative chooses the latter, it will determine the portion of each 
dividend that is considered to include a tax adjustment on the basis of 
the portion of its total taxable supplies (other than sales of capital 
properties), in the immediately preceding fiscal year, that were 
non-zero-rated supplies. This is the portion determined under 
subsection (1) and referred to as the "specified amount”. 
Alternatively, the co-operative may, under paragraph (2)(a), elect to 
determine the actual portion of each dividend to individual customers 
that includes a tax adjustment. In either case, the amount determined 
under paragraph 233(2)(a) is treated as an adjustment to which the rules 
in subsection 232(2) apply. As a result, the co-operative 1s able to 
deduct, from its net tax for the reporting period in which the dividend 
is paid, 7/107ths of the appropriate portion.“of the dividend. The 
recipient, if a registrant who acquired the supplies from the 
co-operative for use in commercial activities, adds the same amount to 
net tax for the recipient’s reporting period in which the dividend was 


paid. 
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Under subsection 233(3), a co-operative may elect to ignore patronage 
dividends altogether for GST purposes. Under this election, 
co-operatives will not treat patronage dividends as price adjustments 
and will not be entitled to any deduction in respect thereof in 
determining their net tax. Similarly, customers who are registrants 
will not be required to remit GST in respect of dividends received. 

This election to ignore patronage dividends altogether may be attractive 
to a co-operative where all of its members are registrants as it will 
simplify compliance while leaving unaffected the combined net tax 
liabilities of both the co-operative and its members. 


Section 234 Deduction where rebate paid 


Where an individual is entitled to a rebate, under subsection 254(2), of 
tax paid on new residential housing, the supplier of the property may, 
under subsection 254(4), pay or credit to or in favour of the individual 
the amount of the rebate at the time of the sale of the property. 
Section 234 then permits the supplier to deduct the same amount from the 
supplier’s net tax for the reporting period in which the rebate was paid 
or credited. This facilitates the administration of the GST rebate for 
purchasers of new homes by ensuring that builders are able to deliver 
the benefit of the rebate directly to purchasers at the time of closing. 


SSeCTLON 235 Net tax where passenger vehicle leased 


This section deals with the situation where a registrant leases a 
passenger vehicle. The GST paid or payable by a registrant in respect 
of a lease payment for a passenger vehicle is creditable in the normal 
manner under section 169. However, to the extent that the lease costs 
exceed the maximum lease costs that are deductible under the Income Tax 
Act (currently $650 per month), the input tax credits thereon are 
recaptured under this section at the end of the registrant’s fiscal 
year. This parallels the restriction in section 201 for the maximum 
amount of the input tax credit allowed in respect of the tax on 
passenger vehicles costing more than $24,000. The recapture of the 
input tax credit for vehicles leased in a taxation year at a monthly 
cost exceeding $650 is provided in this section by way of an adjustment 
to the net tax determination for the last reporting period in that year 
if the registrant is an annual filer or ceases to be registered in that 
year or, in any other case, the first reporting period following the 
taxation year. It is only at this time that the income tax disallowance 
can be determined in many circumstances. 


Section 236 Food, beverages and entertainment 


This section parallels section 67.1 of the Income Tax Act. It is 
intended to limit the input tax credit that may be claimed in respect of 
the consideration payable for food, beverages or entertainment. Thus, 
in those circumstances where the deduction for income tax purposes of 
the cost of the food, beverages and entertainment is limited to 803% of 
the cost, only 80% of the, GST qualifies for van inputeraxtcredit: 
However, to simplify the accounting, the full input tax credit may be 
claimed on meal and entertainment expenses throughout the fiscal year. 
At the end of (the year; 202 of ‘the, totalianput tax- credits elaimedstfor 
meal and entertainment expenses is recaptured under section 236. This 
is done by adding the 20% recapture to net tax for the last reporting 
period in the year in the case of annual filers or persons who cease to 
be registrants in the year. In any other case, the recapture is added 
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to net tax in the return for the first reporting period after that year. 
This enables registrants to calculate the input tax credit recapture at 
essentially the same time as they would normally calculate their meal 
and entertainment expense deductions for income tax purposes. 


Section 237 Instalments 


Section 237 specifies the rules relating to the payment of quarterly 
instalments by a registrant who has opted for annual filing. Generally, 
annual filing is available to registrants in a fiscal year where the 
value of the consideration for taxable supplies made by the registrant 
(and associated persons -- see section 249) in the immediately preceding 
fiscal year does not exceed $500,000 and the registrant has made the 
required election under section 248. 


subsection 2237 (1) Payment of instalments 


Where the reporting period of a registrant is a fiscal year, 

subsection 237(1) requires the registrant to pay quarterly instalments 
to the Receiver General on or before the last day of each fiscal 
quarter. The amount of each instalment is 1/4 of the registrant’s 
instalment base for that reporting period, as determined under 
subsection 237(2). Instalments are also payable for the special 
reporting period provided under subsection 248(3) where the threshold 
amount of the registrant on an annual basis exceeds the $500,000 limit. 


Subsection 2377i(2) Instalment base 


Subject to the special transitional measures provided under 
subsection 237(5), a registrant’s instalment base for an annual 
reporting period is the lesser of 
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(b) the net tax for all reporting periods of the registrant ending 
in the 12 month period immediately preceding the particular reporting 
period. (For this purpose where the preceding reporting period is 
more or less than 365 days, the net tax for that period is calculated 
on an annual basis. For example, if the net tax is $4,000 for the 
first fiscal year of 4 months of a registrant, the registrant’s 
instalment base for the next year would be $12,000 (12/4 of $4,000). 
As a consequence, the registrant would be required to remit 
tInstalments for the next year of $3,000 at the ena of each quarter 
(unless; (of course, the registrant's net tax for the next) peried were 


less than $12,000).) 


A registrant who anticipates a decline in net tax in the current year is 
permitted to base the current year’s instalment payments on an estimate 
Gfsthe current year’s net tax, xather than the actual amount of the 
preceding year’s net tax. Providing that the registrant has not © 
underestimated the current year’s net tax, no penalty or interest is 
payable under subsection 280(2). 


Where a registrant ceases to qualify for annual reporting at any time in 
a fiscal year and, as a result, is required under subsection 248(3) to 
have a reporting period shorter than 12 months, paragraph (a) provides 
that the net tax for the short reporting period is to be grossed-up to 
the equivalent amount for a 12-month period in order to determine the 
registrant’s instalment base for that period. 
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Subsection 237(3) Minimum instalment base 


Subsection 237(3) provides that where a registrant’s instalment base for 
a reporting period is less than $1,000, it shall be deemed to be nil. 
Thus where net tax liability for a year is less than $1,000, the 
registrant is not required to pay instalments for that year or the 
subsequent year. However, the registrant is still required to file an 
annual return, along with any net tax owing. 


Subsection 237(4) Negative net tax 


Where the net tax for a reporting period of a registrant is negative, 
subsection 237(4) provides that the net tax is assumed to be nil for 
that reporting period for the purposes of determining the registrant’s 
instalment base under subsection 237(2). 


Subsection 237(5) Instalment base in transitional year 


Subsection 237(5) provides a special transitional rule for determining a 
registrant’s instalment base for a reporting period that begins before 
1992. For such a reporting period, the registrant’s instalment base is 
the lesser of 


(a), 75% of the net tax “for that period; and 


(b) a percentage (to be prescribed by regulation) of the total 
consideration for supplies made by the registrant in the fiscal year 
of the registrant immediately preceding that reporting period, 
pro-rated or grossed-up, if necessary, to reflect a 365-day year. 
(The proceeds from the sale of capital property are not included in 
total consideration for this purpose. ) 


Subdivision c 
Returns 
Sections 238 and 239 


These sections deal with the filing of GST returns by registrants. They 
also deal with non-registered persons who have made taxable supplies or 
who are considered to have made taxable supplies on which tax imposed 
under Division II was required to be collected by them in a particular 
reporting period. 


subsection 23¢( 1) Filing required -- registrant 


This subsection requires every registrant to file a return with the 
Minister for each reporting period of the registrant. Registrants are 
required to file a return within one month from the end of a reporting 
period, or, where the registrant is on an annual reporting basis, within 
3 months from the end of the registrant’s fiscal year. The reporting 
periods of registrants are determined under the rules set out in 
sections: (245: :to2251% 
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SubSection 238 (2 ) Filing required -- non-registrant 


This subsection requires every person who is not a registrant to file a 
return with the Minister of National Revenue for each reporting period 
of the person for the tax imposed by Division II on taxable supplies 
made by the person in the period. It also provides that the return is 
to be filed within one month after the end of the reporting period. 
Under section 245, the reporting period of a non-registrant is a 
calendar month except for listed financial institutions whose reporting 
period is the fiscal year of the institution unless the institution 
elects to tile on a monthly or quarterly basic. 


Subsection. 238 (3) Non-resident performers 


This subsection deals specifically with the filing requirement imposed 
on a non-resident person who sells taxable admissions to a performance, 
exhibit, seminar, activity or event and who is not a registrant. Asa 
non-registrant, the person’s reporting period is a calendar month. The 
GST return for each month is to be filed not later than the end of the 
following month in respect of all amounts collectible or collected as 
tax by the person in the reporting period covered by the particular 
return. All amounts so collectible/collected are to be remitted by the 
person at that time. Where the person, or one or more of the person’s 
employees involved in the activity, leaves Canada at a time when the 
time for filing a return has not yet expired, the return for that period 
is to be filed -- and tax remitted -- before the person leaves Canada. 


Section 239 Separate branch returns 


Section 239 provides flexibility for the filing of separate GST returns 
by the branches or divisions of an organization. 


Subsection 239 (1) rand “(2 ) Authority for separate returns 


As a general rule, a registrant is required to file one GST return for 
each reporting period covering all the registrant’s commercial 
activities in the period. However, certain corporations and other 
organizations may have divisions with distinct separate operations for 
which the registrant would prefer to file separate returns. 

Subsection 239(1) provides that the registrant may apply for authority 
to file separate returns in respect of two or more branches or 
divisions. Under subsection 239(2), where the Minister of National 
Revenue is Satisfied that the divisions or branches have separate 
accounting systems, and are separately identifiable by virtue of their 
activities or locations, the Minister may provide written authority for 
the branches or divisions to file separate returns. 


Subsecei ons (239(3) and s(4) Revocation of authorization 


Subsection 239(3) permits the Minister to revoke an authorization 
granted under subsection (1) where the requirements set out in that 
Subsection are no longer being met or the authorization 1s no longer 
needed. Under 239(4), the Minister of National Revenue is required to 
send a written notice of any such revocation made to the registrant and 
to specify the effective date thereof. 
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Subdivision d 


Registration 


Sections 240 to 242 Registration 


Subdivision d of Division V sets out the registration requirements that 
apply to persons carrying on commercial activities in Canada. A person 
registered or required to be registered for GST purposes is referred to 
as a registrant. 


Subsection 240(1),(2) Where registration required 


Under these subsections, registration is mandatory in the case of a 
person engaged in a commercial activity in Canada except for: 


~ a person that is a small supplier (as defined in section 148); 


- a person whose only commercial activity is the sale of real 
property otherwise than in the course of a business; and, 


- a non-resident person who does not carry on any business in 
Canada. 


Applications for registration are to be made to the Minister of National 
Revenue and be filed within 30 days of the day on which the applicant 
(if the applicant is not a small supplier) first makes a taxable supply 
in Canada. 


Subsection 240(3) Registration permitted 


This subsection provides that a person engaged in any commercial 
activity in Canada may apply to the Minister of National Revenue to be 
registered for GST purposes. This provision will be of particular 
relevance to small suppliers, who are not required to register under 
subsection 245(1), where they sell primarily to other registrants. A 
benefit of registration is that, as a registrant, a small supplier is 
able to claim input tax credits, thereby placing the small supplier 
making supplies to other registrants on an equal GST footing with larger 
competitors. 


This subsection also permits a non-resident person who, in the ordinary 
course of business, solicits orders for the delivery of goods in Canada 
to apply to be registered even though those activities may technically 
not constitute the carrying on of a business in Canada. As a 
registrant, the non-resident would be required to account for the GST on 
the non-resident’s taxable supplies in Canada, but would be entitled to 
Claim an input tax credit for any taxes on purchases or importations of 
goods and services. 


In addition, this subsection allows listed financial institutions 
resident in Canada to apply to be registered even though they may not be 
making any taxable supplies. Such an institution may choose to register 
to enable it to take advantage of the election, under section 150, to 
effectively exempt all leases and supplies of services made between it 
and a closely-related corporation. 
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Subsection 240(4) Non-resident suppliers 


This subsection treats a non-resident person who in Canada solicits 
orders to supply prescribed goods sent by mail or courier to persons in 
Canada as being engaged in business in Canada. As such, the 
non-resident is required to register and collect GST on any taxable 
supplies made in Canada. In this regard, it should be noted that where 
such a non-resident mails or couriers goods such as magazines, books or 
periodicals to a person in Canada from a place outside Canada, 
subsection 143(2) treats those as being supplies made in Canada. 


Subsection 240(5) Application for registration 


This subsection provides that an application for registration shall be 
filed in prescribed form and manner. 


Subsection 240(6) Security 


In the case of an application for registration by a non-resident person 
who carries on a commercial activity in Canada and who does not have a 
permanent establishment in Canada (see the definition of "permanent 
establishment" in section 123 and section 132), security will have to be 
posted and maintained by that applicant in an amount and form 
satisfactory to the Minister. A non-resident person making taxable 
Supplies in Canada to customers in Canada is required to register in 
order to obtain input tax credits for any GST paid or payable by the 
non-resident. 


Section 241 Registration 


This section provides authority to the Minister of National Revenue to 
issue a registration number to an applicant identifying the person as a 
registrant for GST purposes, along with written confirmation of the 
effective date of the registration. 


Sect1ons242 Cancellation of registration 


This section deals with the cancellation of a registration. Under 
subsection 242(1), the Minister of National Revenue may cancel the 
registration of a person where the Minister is satisfied that the 
registration of the person is no longer required, after giving the 
person reasonable written notice of the cancellation. An example would 
be where the person goes out of business or otherwise ceases to carry on 
any commercial activity in Canada. 


Subsection 242(2) requires the Minister to revoke the registration of a 
small supplier where the small supplier files a request in prescribed 
form and manner, provided the small supplier has been registered for a 
period of not less than one year. Such revocation 1s to be effective 
after the last day of the fiscal year of the supplier. 


Subsection 242(3) provides that where the registration of a person is 
cancelled by the Minister, written notice is to be given to the person 
of the cancellation and its effective date. 
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Subdivision e 


Fiscal Periods and Reporting Periods 


Registrants are required to calculate their net GST remittance or refund 
on a periodic basis -- monthly, quarterly or annually, depending on 
sales volumes. Following each reporting period, pursuant to 

section 238, a registrant must file a GST return and, pursuant to 
section 228, remit the net tax owing, or claim a refund, in respect of 
all of the registrant's commercial activities. 


Subdivision e of Division V sets out the rules to be used in) determinang 
a registrant’s GST reporting period. It provides that, for reporting 
purposes, every registrant has a single fiscal year, which is divided 
into reporting periods in the case of monthly and quarterly filers. 
Registrants have the option of selecting either the calendar year as 
their fiscal year or, if it is more convenient, their fiscal period for 
income tax purposes. An individual or trust with two or more fiscal 
periods for income tax purposes is allowed to select any one of those 
fiscal periods as the fiscal year for GST purposes or, if the person so 
chooses, the calendar year. 


Reporting periods are as follows: 


- Monthly - registrants (other than listed financial institutions as 
defined in section 123) making annual taxable (including zero-rated) 
Supplies greater than $6 million; 


- Quarterly - registrants making annual taxable supplies of $6 million 
or less; and 


- Annual - registrants making annual taxable supplies not exceeding 
$500,000 have the option of annual filing with quarterly instalments. 
Listed financial institutions that are registrants will file annually 
with quarterly instalments except where they have elected to file 
monthly or quarterly. (See section 237 for the rules relating to 
instalment payments under the annual filing option). 


Section 243 Fiscal periods 


Section 243 sets out the rules for determining the "fiscal quarter" and 
“fiscal month" of a person. These terms are relevant for the purposes 
of the rules in section 245 for determining reporting periods. 


Subsections 243(1) and (2) provide that, where the fiscal year of a 
person is a calendar year, the fiscal quarter of the person is to be a 
calendar quarter and the fiscal month will be the calendar month. 


Subsection 243(3) sets out rules for determining a person’s fiscal 
quarter where the fiscal year is not a calendar year. Subsection 243(4) 
sets out corresponding rules for determining the fiscal months of a 
person that is reporting on a fiscal year basis. 


Section 244 Election for fiscal year 
This section permits a person to elect to have a fiscal year for GST 


purposes, that is different from the taxation year of the person for the 
purposes of the Income Tax Act. 
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subsection 244(1) allows all persons to elect to have their fiscal year 
be the calendar year, effective on the first day of any calendar year. 
Subsection 244(2) specifically allows an individual or trust, whose 
fiscal period for the purposes of the Income Tax Act for a business 
differs from the individual’s or the trust’s taxation year under that 
Act, to elect to have the fiscal year for GST purposes coincide with the 
fiscal period of the business for income tax purposes. The election is 
effective on the first day of that fiscal period and, pursuant to 
subsection 244(4), is to be made in prescribed form and filed before the 
day that is one month after its effective date. 


Subsection 244(3) provides, in effect, that an election to adopt a 
fiscal year for GST purposes is binding on the registrant for a period 
of at least one year. A registrant is allowed to revoke an election 
made under this section, effective on the first day of a taxation year 
(for income tax purposes), if that year commences more than one year 
after the election was made. 


Subsection 244(4) provides that the election must be made in prescribed 
form and be filed before the day that is one month after the date on 
which the election is to take effect. 


Reporting Periods 
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This section sets out the general rules for determining the reporting 
period for which GST returns are required. 


Subsection 245(1) provides that, for a person who is not a registrant, 
the calendar month is the reporting period. The exception is that, for 
listed financial institutions that are not registrants, the reporting 
period isthe tiscal “year of the institution unless it thas’ made van 
election under section 247 to have a quarterly reporting period. 


Subsection 245(2) establishes the reporting periods of registrants. A 
registrant’s reporting period will depend on the registrant’s threshold 
amounts determined under section 249. The threshold amount for a fiscal 
year or fiscal quarter is determined with reference to taxable 


(including zero-rated) supplies made in the preceding year or quarter, 
respectively. A registrant whose threshold amount for a liiscal: year 
does not exceed $500,000 may elect to report on a fiscal year basis. 


A registrant’s reporting period at any time will be the fiscal month of 
the registrant if: 


- the threshold amount for the fiscal year or quarter of the 
registrant that includes that time exceeds $6 million (except 
where the registrant is a listed financial institution), 


- the registrant’s previous reporting period was monthly and no 
election has been made under section 247 or 248 for a quarterly 
or annual reporting period, or 


- an election by the registrant to file monthly returns remains 
in effect at that time. 
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Except for listed financial institutions, the reporting period of a 
registrant not on an annual or monthly reporting basis is the fiscal 
quarter. 


in the case, of 24 listed tinancial institution that. sma neg istnant, tne 
reporting period is the fiscal year of the institution even if its 
taxable supplies exceed $6 million. The ability to file on an annual 
basis significantly reduces the compliance burden on listed financial 
institutions which, due to their mix of taxable and exempt activities, 
are required to apportion their inputs for the purpose of claiming input 
tax credits. Unlike other registrants, financial institutions are 
required to track changes in the use of both capital personal property 
having a cost to the institution of over $50,000, and real property. 
This places an additional compliance burden on these institutions. 
Under annual filing, such changes in use need only be reported once a 
year. Like other annual filers, listed financial institutions that 
report on a fiscal year basis are required to remit quarterly tax 
instalments calculated in accordance with the rules in section 237. 


Section 246 lIgJIbexXorestGy iese sealSeel wiroeyheln 


Section 246 sets out the rules that permit persons who are reporting on 
a quarterly or annual basis to elect to file on a monthly basis. 


Subsection 246(1) permits a person to elect to report on a fiscal month 
basis. In the case of a person already registered, the election must be 
made to take effect on the first day of the person’s fiscal year. In 
the case of an applicant for registration, the election may be made to 
take effect on the day the applicant becomes a registrant. The ability 
to file monthly is of particular benefit to registrants engaged 
primarily in making export sales or other zero-rated supplies as it 
enables them to obtain an earlier refund of any input tax credits to 
which they may be entitled. 


Subsection 246(2) provides an exception to the rule that an election to 
file monthly can be effective only on the first day of a fiscal year. 
The rule in this subsection applies where a person's reporting period 
had been the fiscal year but the person’s threshold amount for the 
second or third fiscal quarter of the year exceeded $500,000. In this 
circumstance, the person's election to file annually would cease to have 
effect and the person would automatically revert to quarterly filing for 
the remainder of that year. However, in this case, the person may elect 
instead to adopt a monthly reporting period. 


Subsection 246(3) provides that the election to file on a monthly basis 
will remain in effect until it is superseded by an election by the 
registrant under section 247 or 248 for quarterly or annual filing. 


Rules relating to the election to file monthly are set out in 
section 250. 


Section 24] Election for fiscal quarter 
Subsection 247(1) permits an election for persons who previously elected 
to file monthly to revert to quarterly filing as long as they are under 
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Subsection 247(2) specifies that an election for quarterly filing 
remains in effect until the earliest of the day a replacement election 
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takes effect, the first day of the fiscal quarter for which the 

$6 million threshold amount is exceeded, and the first day of the 
person’s fiscal year for which the $6 million threshold is exceeded. 
The rules for determining threshold amounts are set out in section 249. 


Section 248 Electionstorw fisca lisyear 
Under subsection 248(1), a person is allowed to adopt a fiscal year for 


filing purposes if the total taxable supplies in the preceding year 
(1.e., the threshold amount for the current year) does not exceed 
$500,000. The rules for determining a person’s threshold amount for 
this purpose are set out in section 249. An election for annual 
reporting under this section can only take effect on the first day of a 
fiscal year of a person who is a registrant or on the day on which the 
person becomes a registrant. 


Subsection 248(2) specifies that an election for annual reporting 
remains in effect until the earliest of the day on which an election for 
quarterly or monthly filing takes effect, the first day of the first 
fiscal quarter of the person for which the $500,000 threshold amount is 
exceeded and, where the threshold amount of the person for a fiscal year 
exceeds 5500,000, the first day of that fiscal year of the person. 


Section 249 Threshold amount for fiscal year 


This section provides the rules for determining a person’s "threshold 
amount" for the purpose of establishing that person’s reporting periods. 


Subsection 249(1) Threshold amount for fiscal year 


Subsection 249(1) sets out the formula for determining a person’s 
threshold amount. For any fiscal year, it is calculated by reference to 
the total value of the consideration for taxable supplies (other than 
supplies of financial services and sales of capital real property) made 
by that person in the immediately preceding fiscal year. (Where the 
preceding fiscal year is less than 12 months, the value of consideration 
for that year will be established on an annual basis by multiplying that 
value by 365 over the number of days in that year.) In determining the 
threshold amount for a fiscal year of a particular person, that person's 
own taxable supplies in the preceding year is aggregated with those of 
other persons who were associated with the particular person (as defined 
in sectwvon 127) in that ‘preceding year. é 

Where a new corporation is formed as a result of an amalgamation or the 
parent acquires all of the assets of a subsidiary, the taxable supplies 
of the predecessors or subsidiary are to be included in the threshold 
amount of the new corporation or parent (see sections 271 and 272). 


Subsection 249(2) Threshold amount for fiscal quarter 


Where a person’s threshold amount for a fiscal quarter exceeds 

$6 million, there is a requirement under subsection 245 to report’ ona 
monthly basis starting for the first month in that quarter. In 
addition, where the threshold amount for a fiscal quarter Of a person 
filing on an annual basis exceeds $500,000, that person 1s required 
under section 246 to report on a quarterly (or, if an election is so 
filed, a monthly) basis beginning the first month in that quarter. 


Subsection 249(2) provides that, for a person who was not associated 
with any other person, the threshold amount fomrany “hiscalsquarter sin a 
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fiscal year is the total value of the consideration for taxable supplies 
(other than supplies of financial services and sales of capital real 
property) in all preceding fiscal quarters ending in that year. Where a 
particular person is associated with any other person at the beginning 
of a fiscal quarter, the value of the consideration for taxable supplies 
of that other person also must be taken into account to determine the 
threshold amount of the particular person. 


Section 250 Form and filing of elections 


This section sets out the administrative requirements governing the 
filing of elections relating to changes in reporting periods of a 
registrant. 


Section 251 On becoming or ceasing to be a registrant 


Section 251 sets out the rules relating to reporting periods where a 
person becomes or ceases to be a registrant. 


Subsection 251(1) On becoming a registrant 


This subsection deals with the establishment of a person’s reporting 
period at the time the person becomes a registrant. A separate 
reporting period is established for the period that begins on the first 
day of the calendar month in which a person became a registrant and ends 
on the day immediately preceding that day. A separate reporting period 
then follows, commencing on the day the person became a registrant and 
ending on the last day of the person’s first reporting period as a 
registrant according to the provisions of subsection 245(2). 


As an example, assume that a corporation registers on April 10 and wants 
to file on a calendar month basis. The corporation would have a 
reporting period spanning April lst to April 9th, followed by another 
reporting period spanning the period from April 10th to April 30th. 
However, the corporation generally would not be required to file a 
return for the first reporting period unless it otherwise had an 
obligation under subsection 238(2) to remit Division II tax for that 
period. 


subsection 251 (2) On ceasing to be a registrant 


Under this subsection, a separate reporting period of a person is 
established ending on the day before that on which the person ceased to 


be a registrant. In this circumstance, the person is required to file ua 
return for that period within one month thereafter (or three months 
thereafter if the registrant’s reporting period was a fiscal year). A 


return for the subsequent reporting period will be required only if the 
person has an obligation to remit tax for that period. 
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Division VI 
Rebates 


Sectrouss 252) COM254 Rebates 


These sections deal with rebates of tax imposed under Part IX of the 
Act. This Division includes provisions to rebate the GST paid on 
certain purchases by non-residents, including tourists visiting from 
other countries, certain employee and partner expenses, as well as 
rebates in respect of new housing, legal aid and purchases by charities, 
non-profit organizations, municipalities, schools, universities, 
colleges and hospitals. 


Section 252 Non-resident rebate 


Subsection 252(1) provides for a rebate of GST paid by a non-resident 
person on goods purchased in Canada and exported or taken by the person 
out of Canada within 60 days of purchase. 


While foreign tourists are obvious beneficiaries of the non-resident 
rebate for goods purchased in Canada, it should be noted that 
subsection 252(1) also applies in the case of certain commercial 
exports. Most goods exported by non-residents for business use would be 
zero-rated at the time of sale as long as the conditions under section 1 
of Part V (Exports) of the zero-rated supply Schedule are met. However, 
zero-rating is not provided where the goods are to be transported in 
Canada by means of the non-resident’s own truck (or other vehicle not 
Operated by a common carrier). In this circumstance, subsection 2525) 
instead permits the non-resident to recover tax paid on the exported 
goods by way of a rebate. 


The GST paid on alcohol and other excisable goods as well as used 
artwork and other specified tangible personal property (defined in 


subsection 123(1)) purchased for an amount exceeding the prescribed 
amount in respect of the property does not qualify for a rebate under 
subsection 252(1). As well, consumers are not entitled to a rebate of 


GST on motive fuels. 


Subsections 252(2), (4) and (5) deal with rebate claims in respect of 
hotel, motel or similar short-term accommodation provided to a 
non-resident individual while in Canada. 


The rebate is limited to 30 days accommodation per visit. The 
expression "short-term accommodation" is defined in subsection 123(1). 


Under subsection 252(2), the non-resident individual is entitled to a 
rebate in respect of the accommodation, regardless of how the supply of 
the accommodation was arranged (e.g., the individual may have purchased 
it directly from a hotel or motel operator or as part of a tour package 
or convention) and whether it was the individual or another person who 
paid the tax on the accommodation. Furthermore, there is the 
flexibility for the rebate to be claimed by either the non-resident 
individual or a person such as a tour operator or convention organizer 
who purchased the accommodation and resupplied it to the individual. 


If the non-resident individual files the rebate claim in respect of 


short-term accommodation and was required to pay tax on that 
accommodation (e.g., as a result of having purchased it directly or as 


- 122 - 


part of a package sold by a GST registrant), the rebate is equal to the 
amount of tax so paid. If the individual pays tax on a combination of 
accommodation and other services (e.g., meals) and the accommodation 
portion cannot be broken out, subsection (4) provides that the amount of 
tax rebatable will be calculated in accordance with prescribed rules to 
be set out in the regulations. 


If the non-resident individual files the rebate claim for accommodation 
but was not required to pay tax on the accommodation, (e.g., where the 
individual purchased the accommodation as part of a tour package from a 
non-resident tour operator), the individual can claim a rebate equal to 
a flat amount (to be prescribed by regulation) per night. 
Alternatively, if the person from whom the individual purchased the 
accommodation (e.g., the tour operator) paid tax on it and identifies 
the amount of that tax, the individual can claim a rebate of that 
amount. 


Pursuant to subsection 252(5), a non-resident individual entitled to a 
rebate in respect of accommodation in Canada can assign his or her right 
to that rebate to a person who purchased the accommodation (separately 
or aS part of a package) and resupplied it to the individual. For 
example, when purchasing a tour package that includes short-term 
accommodation in Canada from a Canadian or foreign tour operator, the 
non-resident individual could agree in writing that the rebate be paid 
to the tour operator instead of the individual. © In this way, the: tour 
operator could make allowance for the rebate in determining the price 
charged to the non-resident, thereby allowing the benefit of the rebate 
to be realized by the non-resident at the time of purchase. The amount 
rebatable to the person to whom the rebate is assigned (the "assignee" ) 
is the amount of tax paid by the non-resident individual (calculated in 
accordance with prescribed rules if the tax was paid on a combination of 
services) or, where the individual was not required to pay tax, either 
the amount of tax paid by the assignee in respect of the accommodation 
Or the prescribed flat amount per night. 


Subsection 252(3) sets out the general conditions for rebate claims 
under this section: 


- the applicant must apply within one year after the supply of 
the goods or accommodation; 


- the rebate claim must be for $20 or more, except where it is a 
rebate that is for accommodation and that has been assigned by 
a non-resident individual to the applicant; 


- there may be only one claim filed in each calendar quarter in 
the case of individuals and in each month in the case of 
non-individuals. However, there is an exception to this rule 
in the case of prescribed applications. The government is 
currently examining the feasibility of administering the rebate 
program through duty-free shops. Should this prove to be 
viable, the flexibility has been provided to allow individuals 
to make applications in this manner more frequently than once 
every three months; and 


- at the time the application is made, the individual, in the 
case of a rebate for accommodation, and the applicant in any 
other case, must be a non-resident person; 
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In the case of a rebate claim for GST paid on goods purchased in Canada, 
the applicant is also to provide evidence, satisfactory to the Minister 
of National Revenue, to substantiate that the goods were exported within 
S02days of purchase. 


Section 253 Employees and partners 


Section 253 provides a rebate to certain employees for the tax on 
expenses for which the GST has been paid and which are deductible in 
computing the employee’s income from employment for income tax purposes. 
Where the employee claims an income tax deduction for the Capital cost 
allowance on an automobile, aircraft or musical instrument that is used 
in his or her employment and on which GST is payable, the employee is 
allowed to claim a rebate equal to 7/107ths of the amount of such 
allowance. This rebate is not available to an employee of a 
non-registrant or of a bank, trust company or other person listed in 
paragraph 149(1)(a) as a financial’ institution. 


To illustrate, assume that a salesperson is entitled under 

paragraph 8(1)(f) and (j) of the Income Tax Act to deduct eligible 
taxable expenses of $2,500 and a capital cost ‘allowance’ (CCA) of $3,000, 
Under section 253, the salesperson would be entitled to a GST rebate of 
sooUM== that ise 7/107ths* of $5,500. “(For income taxpurposes,. the 
amount of the rebate relating to expenses deducted under 

paragraph 8(1)(f) of the Income Tax Act will be required to be included 
in the employee’s income, while the amount in respect of the CCA will 
reduce the capital cost on which subsequent CCA deductions may be 
taken.) 


Employees are given up to four years after the end of the year in 
respect of which claims relate to file their employee expense rebate 
claims. 


The GST rebate under this section is also available to an individual who 
is a member of a GST-registered partnership in respect of expenses 
incurred outside the partnership that are deducted in computing the 
member’s income from the partnership for the purposes of the Income Tax 
Act. However, an individual who is a member of a partnership is not 
entitled to claim a rebate to the extent that the expense relates to an 
activity that is not a commercial activity of the partnership: Thus, a 
doctor or dentist who is a member of a partnership providing exempt 
health care services would not be entitled to an input tax credit for 
the taxes on expenses incurred personally that relate to that 
partnership activity. The rule in subsection 253(2) limits the rebate 
payable to the partner to the amount that would qualify as an input tax 
credit if the expenses had been incurred, and the taxes thereon had been 


paid, by the partnership. 
Sections 254 to 256 New housing rebates 


Although the existing federal sales tax does not apply directly to sales 
of new homes, a substantial amount of sales tax 1s currently embodied in 
house costs. This tax burden results, in part, from the 9 per cent 
federal sales tax applied to building materials such as lumber, bricks, 
doors and windows, and the 13.5 per cent tax applied to other items such 
as paint and wallpaper. In addition, tax is paid at earlier stages in 
the production chain; that is, on items used to produce the building 
materials themselves and on tools and other capital goods used in the 
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construction process. For the nation as a whole, the current effective 
federal sales tax rate on a newly-constructed house averages somewhat 
more than 4 per cent. 


Under the GST, due to the input tax credit mechanism, no net GST is 
collected on building materials, supplies and other inputs used to 
produce a house. Instead, tax is applied directly to the sale of the 
newly-constructed house. Therefore, the value added in the construction 
process itself and the land component of new house prices forms part of 
the GST base. In the absence of any offsetting measure, this would mean 
an increase in the effective tax on new housing under the GST relative 
to the existing tax system. 


Sections, 254-to 256 provide for a rebate of GST paid bycan individual on 
acquiring a newly-constructed home, a share in a housing co-operative, 
or on a self-built home. The rebate seeks to ensure that the GST does 
not pose a barrier to affordable housing by effectively lowering the tax 
rate on most newly-constructed homes to 4 1/2 per cent -- a level 
roughly equivalent to the existing average rate of tax embodied in new 
house prices. 


Section 254 Rebate for new housing 


This section provides for a rebate of GST paid by an individual who 
purchases a newly-constructed home from a builder. 


Subsection 254(1) Definitions 


This subsection defines the term "relation" which is used throughout 
section 254. Reference should also be made to subsection 123(1) which 
contains the definitions of several other key terms used in this 
section, the principle ones being, "single unit residential complex", 
"residential condominium unit," "builder", and "substantial renovation.' 
It should be noted that for purposes of the new housing rebate, the 
definition of "single unit residential complex" (which includes detached 
homes, semi-detached homes and row houses) is extended to include 
duplexes. 


1 


Subsection 254(2) Rebate for homes purchased from builder 


This subsection sets out the structure of the new housing rebate, along 
with the rules that determine eligibility for the rebate. 


Paragraph 254(a) sets out the type of transaction that is covered by the 
new housing rebate. It provides that the rebate applies to both single 
unit residential complexes (which includes detached homes, semi-detached 
homes, row houses and duplexes) and residential condominium units. The 
rebate under this section is available in cases where tax is charged on 
a residential complex purchased from a builder who supplies both the 
land and building as part of a single transaction (rebates for 
owner-built homes are provided under section 256). It should be noted 
that the term "builder" is defined in subsection 123(1) to include a 
person who buys unoccupied new houses for resale purposes. Hence, 
individuals purchasing a new home may be able to claim a new housing 
rebate even if they are purchasing from a person who did not actually 
construct the building. A builder also includes a person who, in the 
course of a business, substantially renovates, or converts, existing 
property into a residential complex. Therefore, the rebate provisions 
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apply to sales by such persons of converted or renovated property in the 
same manner as sales of newly-constructed buildings. 


Paragraph 254(2)(b) states that, at the time "or the agreement to buy the 
residential complex or condominium unit, the purchaser must be acquiring 
it aS a primary place of residence either for the purchaser or for a 
person who is a relation of the purchaser. This means that neither 
recreational cottages (which are not used as the individual’s primary 


place of residence) nor investment properties are eligible for the 
rebate. 


Paragraph 254(2)(c) states that the total consideration paid for the 
complex or unit must be less than $450,000 in order for the purchaser to 
be eligible for the rebate. The total consideration includes payment 
for the provision of properties or services that may reasonably be 
regarded as being incidental to the provision of the residential unit, 
such as built-in appliances (see section 138). It also includes any 
payment for the supply of an interest in the unit. This is relevant in 
a case where, say, a person who originally entered into a purchase and 
sale agreement to buy a condominium unit reassigns the agreement before 
occupying the condominium unit. For example, if a builder charges 
$400,000 for a condominium unit and the eventual purchaser has paid an 
additional $50,000 for the assignment, then the purchaser would be 
treated as having paid $450,000 for the unit. 


Paragraph 254(2)(d) requires that all tax payable in respect of the 
residential complex or unit be paid before a rebate is provided. 


Paragraphs 254(2)(e) and (f) provide that, in order to qualify for the 
rebate, the transfer of title generally has to occur after the dwelling 
is substantially complete and before it is occupied as a place of 
residence or lodging by any individual. An exception is made where a 
condominium unit is occupied, prior to the transfer of ownership, by an 
individual who is the purchaser or by a person who is a relation of the 
purchaser. This exception reflects the fact that occupation of a 
condominium unit very often occurs before the transfer of ownership 
pending registration of the condominium complex. 


Paragraph 2542) (g)' provides’ that, “in-order to be elagible*tor=the 
rebate, the first occupant following the substantial completion of the 
construction or renovation must be the purchaser or a relation of the 
purchaser. The purchaser may also be eligible for the rebate if he or 
she makes an exempt sale of the complex to another individual prior to 
occupying the complex. For example, if a purchaser of a new house has 
to relocate and sells the house before moving in, he or she is still 
eligible for the rebate. 


Paragraphs 254(2)(h) and (i) set out the formula for determining the 
amount of the rebate. The rebate is structured to provide the maximum 
benefit to purchasers of houses priced at or below $350,000. In these 
cases, the rebate is equal to 2.5 percentage points OL seaxan( Or 

36 per cent of the total tax paid). The rebate is phased out for homes 
priced between $350,000 and $450,000 and does not apply to purchasers of 
homes priced in excess of $450,000. 


OU 


Subsection) 254(3)) “Application for rebate 


This subsection allows an individual up to four years to claim a new 
housing rebate from the time the individual acquires a residential 
complex or condominium unit. 


Subsections 254(4 jeands(5)) VAppiication tos builder 


These subsections permit the vendor, at the time of sale, to pay the 
rebate to the purchaser or credit the amount of the rebate against tax 
owing by the purchaser. This ensures that purchasers who are entitled 
to a rebate receive the benefits immediately and with minimal 
administrative burden. 


Under subsection 254(4), if the purchaser was not credited the rebate at 
the time of purchase, he or she still has up to four years to claim the 
rebate by filing an application with the vendor. Of course, the 
purchaser always has the option of applying for the rebate directly to 
the Minister of National Revenue. 


Subsection 254(5) provides that, where an application by an individual 
for a rebate is submitted to the builder, the builder is to forward the 
application to the Minister of National Revenue with the return for the 
reporting period in which the rebate was paid or credited to the 
individual. In this circumstance, interest does not apply to the amount 
sO paid or credited. 


Subsection 254(6)) Joine and several Imabrliry 


Where the builder pays or credits the rebate to the purchaser directly, 
and the builder knew or should have known either that the individual was 
not entitled to the rebate or the amount paid or credited exceeded the 
amount to which the individual was entitled, subsection (6) makes the 
builder and the individual jointly liable to repay the appropriate 
amount to the Minister of National Revenue. 


Sections 255 Rebate for co-operative housing 


This section provides a rebate, comparable to that under section 254, 
where an individual purchases a share in a co-operative housing 
corporation for the purpose of using a residential unit of the 
COrpoOration 4as a primary place of residence of the individual (or a 
relation of the individual). This section permits an individual to 
claim a rebate in respect of the share purchase, provided the conditions 
set out in this section are met. 


The individual ws eligible fom the rebate 1f the corporation) paid GST 
when it acquired the complex and if the total consideration paid by the 
individual for the share in the corporation is less than $481,500. The 
$481,500 limit assumes that the share price reflects the GST paid on the 
acquisition of the complex and corresponds to the tax-excluded threshold 
of $450,000 in the case of the rebate on new houses. For this purpose, 
the total consideration includes payments for the provision of 
properties or services that may reasonably be regarded as being 
incidental to the provision of the residential unit (see section 138). 
It also includes any consideration for a supply to the purchaser of an 
interest in the unit, complex or corporation. In order to qualify for 
the rebate, possession of the unit must be given to the purchaser after 
the unit is substantially complete but before it is occupied as a 
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dwelling by any individual. As well, the first occupant to use the unit 
as a primary place of residence following the substantial completion of 
the construction or renovation of the entire complex must be the 
purchaser or a relation of the purchaser. In certain cases, the 
purchaser may also be eligible for a rebate if the share is sold to 
another individual before the purchaser occupies the unit. For example, 
if the purchaser has to relocate before moving into the unit, the 
purchaser still qualifies for the rebate as long as the unit is not used 
as a dwelling by any person before the purchaser resells the share. 


Paragraphs 255('2)(q) and (h) set out the formula for determining the 
rebate. The formula is the same as that for determining the rebate on 
new houses except that, in this case, all amounts are converted to 
tax-inclusive amounts since the share price is presumed to include GST 
paid by the housing corporation on its acquisition of the complex. 


The purchaser has up to four years after the day ownership of the share 
is transferred to claim the rebate directly from the Minister of 
National Revenue. 


Section 256 Rebate for owner-built houses 


Under this section, a new housing rebate is provided to an individual 
who builds or substantially renovates his or her own primary place of 
residence or engages another person to do so. Consistent with the 
structure of the rebate in section 254 for new homes purchased from a 
builder, the value of the rebate for owner-built homes depends on the 
total value of the property (house and land). In addition, for 
owner-built homes, the rebate depends on whether GST was paid on the 
acquisition of the land. Rebates for owner-built homes are available to 
eligible individuals where the fair market value of the residential 
complex, at the time the construction or renovation thereof is 
substantially completed, is less than $450,000. 


Where the individual paid GST on the land, the rebate equals 
approximately 2.5 percentage points of tax; that 1s, the Same as for new 
homes purchased from a builder under section 254. Where no GST was paid 
on the land, the rebate amount is appropriately reduced. As under the 
general rebate, the assistance is phased out between $350,000 and 

54507, 000% 


Where the value of the completed dwelling is clearly less than $350,000, 
the purchaser is not required to obtain a formal appraisal. As a 
result, no appraisal will be required for the vast majority of 
owner-built homes; the rebate will be calculated simply as a percentage 
of tax actually paid. Only where the value of the property is close to 
or exceeds $350,000 will the purchaser be required to obtain a formal 
appraisal. For properties appraised at greater than $350,000, the 
rebate is to be calculated on the basis of this appraisal. 


Similar conditions with respect to first occupancy as apply in the case 
of a new home purchased from a builder also apply to owner-built homes. 


In the case of owner-built homes, an individual must claim the rebate 
from the Minister of National Revenue within two years after the earlier 
of the day the home is first occupied by the individual (or ownership is 
transferred to another individual before the home is occupied) and the 
day construction or substantial renovation of the home is substantially 


completed. 
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Sections Zo! Non-registrant sale of real property 


Subsection 257(1) provides a rebate of uncredited tax where a 
non-registrant makes a taxable supply of real property. For example, 
assume a medical practitioner purchases a new commercial building for 
use in supplying exempt medical services. GST would be payable on the 
acquisition of the building, but no input tax credit could be claimed at 
that time because the building was not acquired for use in a commercial 
activity. On the resale, however, the owner would be required to charge 
GST. If the owner is a non-registrant, no input tax credit could be 
claimed at the time of sale under section 193. To prevent double 
taxation in this circumstance, section 257 permits the non-registrant to 
claim, at the time of sale, a rebate equal to the lesser of: 


(i) the total tax payable on the acquisition of the property 
and on improvements thereto, and 


(ii) tax on the consideration received for the sale. 


This rebate is reduced to the extent that the non-registrant had claimed 
or was entitled to claim a rebate under any other section in respect of 
the property. 


Subsection 257(2) provides that the application for a rebate under this 
section is to be made within four years after the day consideration for 
the sale was paid or became due to the non-registrant. 


Section 258 Legal aid 


Under Part V of Schedule V to the Act, legal services billed by the 
administrator of a provincial legal aid plan to legal aid recipients are 
exempt from GST. 


Section 258 provides that the administrator of a provincial legal aid 
plan who purchases legal services from private lawyers is entitled to a 
rebate of the tax paid on those services. 


Secti0n 259 Rebates for charities, non-profit organizations and 
selected public service bodies. 


Under this section, registered charities, as well as non-profit 
Organizations that are substantially funded by governments, are eligible 
for a rebate of 50 per cent of any non-input-tax-creditable GST paid on 
their purchases relating to their charitable or publicly supported 
NON-profit activities... 4in addition, municipalities, public and. private 
non-profit elementary and secondary schools, universities, publicly 
funded colleges and public hospitals are entitled to partial rebates of 
GST. The rebate rates are to be prescribed by regulation. 


section. 259(1) )Definieions 
This subsection defines key terms used throughout the section. 


It should be noted that for purposes of the rebate provisions, “charity’ 
is defined to include a non-profit nursing home, whether or not 
registered as a charity under the Income Tax Act. Therefore, all 


non-profit nursing homes qualify for the 50 per cent rebate for 
charities. 
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"Claim period" refers to the period for which an applicatzon for. a 
rebate under this section may be made. Subsections 259.6) a Clo) sana 
(16) provide that only one application may be filed per period by an 
Organization or by a branch or division of the organization if the 
organization has elected for divisional filing. Where the applicant is 
registered for GST purposes, the claim period is the same as the 
registrant's reporting period. Therefore, a registrant will file its 
rebate claim with its regular GST return -- annually, quarterly or 
monthly, as the case may be. Applicants not registered to collect GST 
may file one rebate application for every fiscal quarter of the 
applicant. Of course, any applicant may, if it so chooses, file one 
application per year, covering all claim periods in the year. 


"Municipality" is defined to include organizations designated by the 
Minister of National Revenue to be municipalities, but only in respect 
of their supplies of municipal services. As a result, a municipal 
transit authority, for example, that is legally distinet from the 
municipality, may be designated for this purpose so as to enable the 
authority to claim the same rebate in respect of its purchases for use 
in supplying exempt municipal transit services as the municipality would 
be able to claim if it provided the services directly. 


The expression "percentage of government funding" is relevant in 
determining whether a non-profit organization is a "qualifying" 
organization and therefore eligible for a rebate under this section. 
Subsection 259(3) provides that the percentage of government funding 
must be at least 40 per cent to qualify for a rebate. The precise 
calculation of an organization’s degree of government funding for this 
purpose is to be set out in the regulations. The sources of government 
funding will be limited to direct financial assistance from all three 
levels of government. Assistance in the form of low-interest loans and 
loan guarantees will not be considered to be government funding for 
these purposes. 


Subsection 259(2) Meaning of "tax payable" 


Subsection (2) ensures that, where an applicant is required to remit 
certain amounts of GST otherwise than as a result of making a purchase 
(for example, where there effectively is a recapture of its input tax 
credat asi’ a result of a change of use of property), the amount is 
rebatable under this section. The subsection also provides that the 
percentage rebate applies to the amount of GST paid net of any input cax 
Credits, to: which the applicant is. entitled. »In other words); 2f ‘a 
charity pays $100 of GST and claims $60 as an input tax credit, its 
entitlement to a rebate under this section is limited to 50 per cent of 
the remaining $40 of GST. 


Subsection 259(3) Qualifying non-profit organizations 


This subsection provides that non-profit organizations are eligible for 
aprebate ianerespect of tax’ payable” inva year if their percentage of . 
government funding for that year, as determined by the rules set out in 
regulations, is at least 40 per cent. For this purpose, direct 
financial assistance from all three levels of government will be taken 


iiiteOmaccount. 
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Subsection 259(4) Rebate 


This subsection provides authority for the Minister of National Revenue 
to pay rebates to qualifying selected public services bodies. It should 
be noted that an organization that is in the business of supplying 
financial services (e.g., a non-profit health insurance company) does 
not qualify for a rebate under this section. As well, the tax on 
certain prescribed purchases are not eligible for the rebate (the 
principal exclusions are to be new goods acquired solely for resale in 
the course of a business and alcohol and tobacco acquired for resale). 


Subsection 259(5)mand (6)) Application for rebate 


These subsections set out the rebate application requirements. It 
should be noted that an organization can file an application as soon as 
it can demonstrate that it satisfies the eligibility criteria. In 
practice, this means that a non-profit organization is able to apply for 
a rebate at the end of the first claim period in a year in which it can 
demonstrate that it meets the government funding test for that year, 
rather than waiting until the end of the year to apply. It should also 
be noted that any tax payable by an organization before it becomes 
eligible to apply for a rebate (e.g., before a charity is registered 
under the Income Tax Act or before a non-profit organization can show it 
is substantially government funded) is still rebatable as long as the 
organization meets the eligibility criteria by the end of the year in 
which the tax became payable. Where an organization has not claimed a 
rebate for tax that became payable in a particular claim period on an 
application: filed for that period, 1t has tp to’ four years <to claim che 
amount in another application. Subsection (6) provides that only one 
application can be filed for each claim period. Where an organization 
has elected for divisional filing, subsections (15) and (16) provide 
that only one application per division may be filed for each claim 
period. 


Subsections 259(/)/)5 (38), (9) and (10) Election for simplified 


computation 


Subsection (7) provides that charities and non-profit organizations that 
are registered for GST purposes may elect to determine the amount of the 
rebate under this section to which they are entitled using a simplified 
method. Under this method to be set out in the regulations, the charity 
or non-profit organization will claim input tax credits in the normal 
Manner for inventories and for purchases of capital goods and real 
property over $10,000. However, in lieu of determining the actual input 
tax credits allowable on its remaining eligible purchases 

(paragraph (8)(a) denies the usual credit for these purchases), it will 
be able to claim a rebate equal to a prescribed percentage of its 
taxable sales - a proxy for the portion of its purchases relating to 
taxable activities. The charity or non-profit organization will then 
claim a rebate of 50 per cent of the remainder of the actual tax paid on 
its eligible putchases. In this way, the organization is able to avoid 
the need for pro-rating to determine what portion of an expense, such as 
commercial rent on a building used for both taxable and exempt 
activities, is eligible for an input tax credit and what portion is 
eligible for a 50 per cent rebate. Note also that paragraph (8)(b) 
provides that where, under the simplified method, a rebate is claimed in 
lieu of the usual input tax eredits for capital property under $10,000, 
the change-of-use rules do not apply to that property. 
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Subsection 259(11) Deemed revocation of election 


The election to use a simplified rebate calculation under subsection 
259(7) 1S applicable only to charities and non-profit organizations that 
are GST registrants since only registrants would be faced with the 
potential difficulty of calculating both input tax credits and rebates. 
Since non-registrants are not eligible to claim input tax credits, their 
rebate is determined simply as the applicable prescribed percentage 
times the tax payable on all eligible purchases. Therefore, where an 
organization that had made an election under subsection (7) ceases to be 
a registrant (which might happen, for example, if it became eligible for 
“small supplier" status), the election is considered to have been 
revoked immediately before the organization’s GST registration is 
cancelled. It should be noted that 50 per cent of any tax remittable by 
the organization under subsection 171(3) or (4) as a result of it 
ceasing to be a registrant would qualify for a rebate as long as the tax 
was in respect of eligible property or services (see subsection 259(4)). 


Subsections 259(12) and (13) Selected public service bodies 


These subsections provide that, where one selected public service body 
purchases property or a service that is primarily for use by another 
public service body, the rebate of tax in respect of that purchase is 
based on the prescribed rate for the category of public service bodies 
in which the user falls. For example, if a university purchased a 
computer primarily for use by an affiliated public hospital, the 
university would qualify for a partial rebate of the GST paid on the 
computer based on the prescribed rebate rate for hospitals. Similarly, 
where a single organization falls into more than one category of public 
service bodies, the rebate to which the organization is entitled in 
respect of particular property or services is based on the primary use 
of those items. For example, if a charity operates a hospital anda 
nursing home, any purchases that are primarily for use in the nursing 
home would qualify for the 50 per cent rebate, while purchases primarily 
for use in the hospital would qualify for the rebate based on the 
applicable rebate rate for hospitals. 


Subsection 259(14) No change in prescribed percentage 


Pursuant to this subsection, the rebate rates prescribed by regulation 
for the purposes of this section cannot be changed by an amendment to 
the regulations. Therefore, an Act of Parliament would be required to 
amend the rates. 


Subsection 259(15) Application by branches and divisions 


This subsection provides that where on organization’s branches or 
divisions are filing separate GST returns (in accordance with subsection 
239(2)), those branches or divisions are also to file separate claims 
for any rebates to which the organization is entitled under this 
section. The reporting period and the rebate claim period are the same 
for registrants. Therefore, the GST return and the rebate claim may be 
submitted together. It should be noted that under subsection 228(6) if 
the rebate application and the GST return are filed together, the amount 
of the rebate may be deducted from any GST remittable so that only the 


net amount need be remitted. 
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Subsection 259(16) Application of Section 239 


This subsection allows an organization entitled to rebates under this 
section to apply to have its branches or divisions file separately for 
the rebates. As noted above, if those branches or divisions are already 
filing separate GST returns, they will automatically file separate 
rebate claims. This subsection permits a division that is not filing 
GST returns (e.g., where it has no commercial activities or is a "small 
supplier") to file separate rebate claims, provided that the conditions 
set out in subsection 239(2) applicable to divisional GST reporting are 
satisfied, namely that the division must be separately identifiable by 
its location or the nature of its activities and it must maintain a 
separate system of accounts. If a division that is filing separate 
rebate claims begins to make taxable supplies in excess of the small 
supplier therehold, it will be required to file separate GST returns in 
relation to those supplies as well. The rebate application and the GST 
return will be filed together and, as noted under subsection 259(15), 
the amount of the rebate may be set-off against any GST collectible so 
that only the net amount will be remitted. 


Section 260 Charity exports 


This section provides a rebate to a charity for GST paid by it ona 
property or service that it exports for charitable purposes outside 
Canada in those circumstances where the charity was not entitled to 
claimJan inpuc taxycredity for that. tax. @fhes rebate 1s) provided! iro 
ensure that exports of this kind are fully relieved of GST (the rebate 
under section 259 would refund only half of the tax). The rebate under 
this section is claimed by the charity by filing a prescribed form 
within four years from the end of the charity’s fiscal year to which the 
claim relates. 


Section 261 Rebate of payment made in error 


Under this section, where a person pays or remits an amount of tax, net 
tax, penalty or interest that is later found not to be payable or 
remittable, the person may claim a rebate of that amount within four 
years from the day the amount was paid or remitted. However, where the 
amount has been included in an assessment under section 296, or relates 
to a determination of value under the Customs Act, the person must 
follow the applicable assessment and appeal procedures to recover the 
amount. A person may not make more than one application per month under 
this section. 


Section 262 Application for rebate 


This section sets out the application requirements in respect of rebates 
under Division VI. The contents of and manner of filing applications is 
to be prescribed by regulation. Subsection (2) provides that only one 
rebate under this Division may be made with respect to any given matter. 
This is to prevent potential doubling-up of rebate claims. For example, 
it would preclude a husband and wife from filing separate claims for a 
new housing rebate in respect of the same residence. 


Subsection (3) specifically applies to the new housing rebates provided 
under sections 254 to 256. It addresses the situation where more than 
One individual pays consideration or tax in respect of property to which 
a rebate claim relates. In that circumstance, the total tax or 
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consideration relevant in determining the value of the rebate is the 
aggregate of the amounts paid by each of the individuals. 


Section 263 Restriction on rebate 


This section provides that a person is not entitled to a rebate of an 
amount of tax to the extent that the amount has otherwise been 
refunded, remitted or credited to the person or to the extent that the 
person was otherwise entitled to an input tax credit in respect of the 
ECS c 


Section 264 Overpayment of rebate 


This section provides that, where there has been an overpayment of a 
rebate under Division VI, the recipient shall repay the excess amount. 
However, under subsection (2), to the extent that the effect of the 
overpayment is to increase any other rebate to which the person is 
entitled, the recipient is treated as having repaid the excess. As a 
result interest will be charged only on any balance owing. 
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Division VII 
Miscellaneous 


Subdivision a 


Trustees, Receivers and Personal Representatives 


Sections 265 sto 3269 Trustees, receivers and personal representatives 


These sections set out rules that apply where a trustee in bankruptcy or 
receiver is appointed, or where a property is settled on or distributed 
by a trust or estate. 


Section 265 Bankruptcies 


This section sets out the rules that apply where a trustee in bankruptcy 
assumes the administration of the estate of a bankrupt person. It sets 
out the obligations and liabilities of the trustee for purposes of the 
GST, as well as the requirements respecting the determination of tax 
reporting periods and the filing of GST returns, where applicable. In 
essence, the trustee in bankruptcy is treated as an agent of the 
bankrupt rather than as a separate person. As such, there is no supply 
of property that attracts GST when the property is transferred to or 
from the bankrupt on the declaration of, or discharge from, bankruptcy. 


Section 266 Receivers, etc. 


This section sets out the rules that apply where a receiver, 
receiver-manager, liquidator or committee is appointed to manage, 
operate or liquidate any business or property, or to manage the affairs, 
of a person. The rules in these circumstances are similar to those 
described above relating to trustees in bankruptcy. Thus, the 
"receiver" (as defined) is treated as being an agent of the person and 
not a trustee of the estate of the person for GST purposes. 


Section 267 Personal representatives 


This section sets out the rules that apply where an "executor" (as 
defined in subsection (2)) becomes responsible for the collection, 
administration and disposition of the property of a deceased. The rules 
provide that the property passing, on death, to the executor is to be 
treated for GST purposes as having been disposed of by the deceased for 
no consideration. It will then be treated as being used by the executor 
immediately after its passing for the same purposes as it was used by 
the deceased before that time. As a result no GST applies on the 
transfer of property to an individual’s estate. In addition, the 
executor is treated as having paid any tax on the property that was paid 
by the deceased and as having claimed any input tax credits that were 
claimed by the deceased. This enables the executor to claim an input 
tax credit in appropriate circumstances for taxes paid by the deceased 
when the property is subsequently sold or distributed by the estate. 


Section 268 Inter vivos trust 


This section provides that, where property is settled by a person on an 
inter vivos trust, for GST purposes, the transfer is to be treated as a 
sale of the property by the person to the trust. It also provides that 
the consideration for the sale is equal to the amount determined for 
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income tax purposes to be the proceeds of disposition of the property. 
Thus, to the extent that the supply is a taxable Supply, the transfer 
will attract GST equal to 7 per cent of the amount so determined. 


Section 269 Distribution by a trust 


This section provides that, where a trustee distributes property of the 
trust to a beneficiary, the trust is treated for GST purposes as having 
made a supply of the property. The value of the consideration for the 

supply is the same as the amount determined for income tax purposes to 

be the proceeds of disposition of the property. 


Section 270 Certificate before distribution 


This section provides that a representative (i.e., an executor, 
receiver, assignee or like person) handling the estate or administering 
or winding up a commercial activity or business of a person is not 
entitled to distribute any property under the representative’s control 
before obtaining a certificate from the Minister of National Revenue 
certifying that all amounts that are, or can reasonably be expected to 
become, payable or remittable under Part IX of the Act by the 
representative or the person have been paid or security therefor has 
been accepted by the Minister. Failure to obtain the certificate 
renders the representative liable for the payment of the tax to the 
extent of the value of the property distributed. 


Subdivision b 


Amalgamation and Winding-Up 
Section 271 Amalgamation 


This section provides the rules that apply on the amalgamation of two or 
more corporations. 


Paragraph 271l(a) provides that the new corporation formed on an 
amalgamation will generally be treated, for GST purposes, as being a 
person separate from each of the predecessor corporations. However, 
paragraph (b) provides that the new corporation will be considered to be 
the same corporation as, and a continuation of, each of the predecessor 
corporations with respect to the property of those predecessors and for 
purposes of the provisions relating to bad debts. Thus no supply -- and 
no GST consequences -- will be triggered in respect of property © 
transferred on the amalgamation. As well, the new corporation will 
report the appropriate addition or deduction, as the case may be, from 
its net tax in relation to an amount owed to a predecessor that 1s 
written off as a bad debt or recovered after the amalgamation takes 
place. This paragraph also provides that, for the purposes of the rules 
in Division V of the Act relating to the reporting periods of the new 
corporation, its threshold amounts as determined under section 249 will 
be calculated by reference to supplies made by its predecessor 
corporations. 
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Sectione272 Winding-up 


This section provides special rules that apply where a subsidiary 
corporation is wound up into another corporation owning at least 90 per 
cent. of the issued shares of each class of the capital stock of the 
subsidiary. In this case, the transfer of assets to the parent 
corporation is treated as not being a supply. With respect to such 
property, the parent corporation is treated as being the same 
corporation as, and a continuation of, the subsidiary corporation. In 
addition, taxable supplies made by the subsidiary are treated as having 
been made by the parent for the purpose of the bad debt provisions and 
of determining the parent’s threshold amount and its entitlement to a 
quarterly or annual reporting period. 


Section 273 Joint venture election 


Under the general rules of the GST, each of the participants in a joint 
venture (that is not a partnership) will account separately for GST paid 
on their purchases and collectible on any supplies they make directly or 
through the operator of the joint venture acting as their agent 
(including deemed supplies to their agent under section 177). 


Section 273 provides flexibility in the operation of the GST for joint 
ventures, particularly where there is a single operator and the 
remaining participants are not directly involved in the day-to-day 
Operation of the joint venture. 


Under this section, joint venture participants and the operator may 
elect to have the operator be responsible for accounting for the GST on 
all purchases and sales made by participants through the operator. As a 
consequence, GST will apply neither to any revenues subsequently 
distributed to participants by the operator nor to reimbursements by the 
participants to the operator for expenses incurred on their behalf. 
Legally, however, the operator and the participants will remain jointly 
and severally liable for the collection and remittance of GST on those 
Supplies. Participants, of course, will still be permitted to claim 
input tax credits for tax paid on joint venture-related expenses 
incurred by them directly (and not through the operator) to the extent 
that they would be entitled to claim input tax credits if the election 
had not been made. 


An election between an operator and another participant in a joint 
venture is to be filed with the first return of the operator that either 
accounts for tax on Supplies made by the operator in the course of the 
joint venture activities since the participant joined the venture or 
that covers a period in which the operator first receives reimbursement 
from the participant for expenses. However, in the case of existing 
joint ventures at the start-up of the GST, an election between the 
Operator and a person who is a participant at that time need not 
actually be filed. Pursuant to subsections 273(3) and (4) the operator 
may simply proceed to account for the joint venture operations as though 
the election had been made provided that the operator notifies the 
participant of this intention before 1991 and the participant does not 
advise the operator in writing within 30 days of receiving the notice 
that the participant does not want to adopt this special method of 
reporting. 


The election is available to joint ventures involving the exploration 
and development of mineral, petroleum and gas deposits. Provision is 
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also made for this election to be available to joint ventures in other 
prescribed cases. 
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Subdivision c 


Anti-Avoidance 


Section 274 Anti-avoidance 


This section introduces a general anti-avoidance rule which, like its 
counterpart in section 245 of the Income Tax Act, is intended to prevent 
abusive tax avoidance transactions or arrangements without interfering 
with legitimate commercial transactions. The comments on the income tax 
provisions, which are found in the explanatory notes to Bill C-139 
(1988, C.55) published in June 1988, are also generally applicable in 
respect of this section. 


Subsection 274(1) Definitions 


Subsection 274(1) defines certain expressions used in this section. 


"Tax benefit" means a reduction, avoidance or deferral of tax or other 
amount payable by a person under Part IX or an increase in a refund, 
rebate or other amount payable to a person under Part IX. 


"Tax consequences" means an amount payable by, or refundable to, a 
person under Part IX, or any other amount relevant for the purposes of 
computing that amount. 


"Transaction" includes an arrangement or event. 


It should be noted that by virtue of subclause 12(3) of Bill C-62 the 
provisions of section 274 also apply to the inventory and new housing 
rebates as provided in sections 120 and 121 of the Excise Tax Act 
Ipeuare W/AILICIE 


Section 274(2) General anti-avoidance rule 


This provision sets out the general anti-avoidance rule. Where a 
transaction is an avoidance transaction, the tax consequences are to be 
determined as is reasonable in the circumstances in order to deny the 
tax benefit resulting from the transaction or the series of transactions 
that includes that transaction. 


Subsection 274(3) Avoidance transaction 


This provision defines the expression "avoidance transaction" for the 
purposes of the general rule in subsection (2). An avoidance 
transaction is a transaction that alone, or as part of a series of 
transactions, cannot reasonably be considered as having been undertaken 
or arranged primarily for bona fide purposes other than to obtain a tax 
benefit and that would, but for section 274, result, directly or 
indirectly, in a tax benefit. Thus, an avoidance transaction is 
determined according to a non-tax purpose test. 


Subsection 274(4) Limitation 


This subsection is a limitation to the general rule in subsection (2). 
Even where a transaction results, directly or indirectly, in a tax 
benefit and has been carried out primarily for tax purposes, subsection 
(2) does not apply if it may reasonably be considered that the 
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transaction would not result directly or indirectly in a misuse of the 
provisions of Part IX or an abuse having regard to the provisions of 
Part IX read as a whole. This measure is intended to apply where a 
taxpayer establishes that a transaction carried out primarily for tax 
purposes does not, nonetheless, constitute an abuse of Part IX. 


Subsection 274(4) recognizes that the provisions of Part IX are intended 
to apply to transactions with real economic substance, not to 
transactions intended to exploit, misuse or frustrate those provisions 
SO aS to avoid tax. It also recognizes, however, that tax benefits 
expressly provided for in the legislation should not be neutralized by 
this section in non-abusive situations. 


Subsection 274(5) Determination of tax consequences 


Where the general anti-avoidance rule applies, the tax consequences to a 
person are to be determined so as to deny the tax benefit on a basis 
that 1s reasonable in the circumstances. To that end, subsection 274(5) 
provides the following examples of possible results: 


ail Or any partof tani input tax credit jon other, deduction ein 
computing tax or net tax payable may be disallowed or allocated 
to any person; 


a payment or other amount may be recharacterized; and 


: the tax effects that would otherwise result from the 
application of other provisions of Part IX may be ignored. 


Subsection 274(6) Request for adjustments 


Where the general anti-avoidance rule under subsection (2) applies with 
respect to a transaction and a person has received a notice of 
assessment, reassessment or additional assessment, as the case may be, 
regarding the transaction, any other person is entitled to request an 
assessment, reassessment or additional assessment under subsection (2), 
in respect of the same transaction. The request under this subsection 
must be made within 180 days of the date of mailing of the first notice 
of assessment, reassessment or additional assessment. The purpose of 
this provision is to enable adjustments of a relieving nature to persons 
other than the person originally assessed in respect of the same 
transaction. 


Subsection 274(7) Exception 


The tax consequences resulting from the application of this section 
shall only be determined through a notice of assessment, reassessment or 
additional assessment. This prevents a person from using the provisions 
of subsection 274(2) in order to modify the person's tax payable, or any 
other amount, without requesting the adjustment under the procedure set 
up in subsection 274(6). 


Subsection 274(8) Duties of Minister 


Any request under subsection (6) by a person for an assessment, 
reassessment or additional assessment shall be considered by the 
Minister with all due dispatch. The assessment, reassessment or 
additional assessment so made may not extend beyond that which may 
reasonably be regarded as relevant to the particular transaction. The 
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Minister, in considering a request under subsection (6), is not 
restricted by the four - year limitation periods in subsections 298(1) 
and (2))x 
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DAGALS soy WAtshit 
Administration and Enforcement 


Division VIII of Part IX of the Act provides the authority for the 
administration and enforcement of the GST. The provisions of this 
Division parallel the provisions of the Income Tax Act with respect to 
the administration and enforcement of that tax. Where appropriate the 
counterpart provision under the Income Tax Act is shown in parentheses. 


Subdivision a 
Administration 
section 275 Minister's duty, delegation, etc. 


The Minister of National Revenue is responsible for the administration 
and enforcement of the goods and services tax and the control and 
supervision of all persons employed or engaged for that purpose. The 
Deputy Minister of National Revenue - Customs and Excise is delegated 
the authority to exercise all the power and perform all the duties of 
the Minister under Part IX. 


Subsection 275(2) authorizes the appointment or employment of persons 
necessary to administer and enforce the tax. Under subsection (3) the 
Minister may authorize a designated officer or agent or a class of 
officers or agents to exercise powers or perform duties of the Minister 
under Part IX. Any person employed in connection with the 
administration or enforcement of the tax may be designated, by the 
Minister, to administer oaths and take and receive affidavits, 
declarations and affirmations as may be necessary to the administration 
and enforcement of the tax under Part IX of the Act. (ITA s.220) 


Section 276 “Wnquiry 


The Minister may authorize any person to make such inquiry as may be 
necessary related to the administration and enforcement of the tax. 
Where a person is so authorized the Minister shall seek, by application 
to the Tax Court, the appointment of a hearing officer who shall have 
the powers conferred on a commissioner under sections 4, 5 and 11 of the 
Inquiries Act. A hearing officer may not exercise the power to punish 
any person without the certification of a judge of superior or county 
court in the matter, and unless notice has been given to such person 
that the power is to be so exercised. 


All persons giving evidence in an inquiry are entitled to be represented 
by counsel and to receive a transcript of that evidence. Persons being 

investigated are entitled to be represented by counsel and, unless Mie als 
determined to be prejudicial to the effective Conduct ofa the inquiry, to 
be present throughout the inquiry (subsections (5) and (6). 

(TPAY si23 1924 ) 
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Section 277 Regulations 


Under subsection (1) the Governor in Council is authorized to make 
regulations to carry out the purposes and provisions of the goods and 
services tax, including regulations: 


- requiring any class of persons to make returns respecting any 
class of information required in connection with the 
administration of the tax and to provide a copy of such return 
or part thereof to any other person to whom the return relates; 


- requiring persons to provide information as to their name, 
address and registration number to any class of persons 
required to include such information in a return; 


- requiring persons to provide the Minister with their Social 
Insurance Number; and 


- to provide for a deduction or set-off in favour of the Crown 
against any person regarding monies owed. 


Regulations made under Part IX have effect from the date of publication 
in the Canada Gazette or at such time thereafter as may be specified in 
the regulation. In certain cases, where the regulation so provides, it 
may have effect from an earlier date, if the regulation: 


- has a relieving effect only; 


~ corrects an ambiguity or deficiency inconsistent with the 
objects of Part IX or a regulation thereunder; 


- is consequential to an amendment to Part IX applicable to a 
time prior’ tor publication: or 


- gives effect to a budgetary or other public announcement. 


(ITA 6.221) 


Subdivision b 


Returns, Penalties and Interest 


Section 278 Place of filing and payment 


All returns shall be filed with the Minister in the prescribed manner 
and all amounts payable to the Crown under Part IX shall be remitted to 
the Receiver General. (ITA s.150) 


Section 279 Execution of documents 


Any return, certificate or other document required to be provided under 
Part IX by a person, other than an individual, shall be signed by an 
individual duly authorized for the purpose. In the case of a person 
that 1S a corporation, association or organization, certain senior 
officers are deemed to be so authorized. (ITA s.236) 
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Section 280 Penalty and interest 


Section 280 imposes penalty and interest charges where a person has 
failed to pay or remit tax or instalments on account of tax. The rate 
of interest charged on late or deficient payments will be as prescribed. 
Pursuant to section 124, both the penalty and the interest will be 
compounded on a daily basis. (ITA s.161) 


Under subsection 280(1), where a person has failed to remit an amount as 
required under Part IX, both a penalty of 6 per cent per year and 
interest at the prescribed rate will be imposed on the amount not 
remitted. The penalty and interest will be calculated from the time the 
tax was required to be remitted until the day on which the tax is 
remitted. 


Similarly, where a person has failed to pay all or part of an instalment 
of tax required to be paid under section 237, subsection 280(2) will 
impose both a penalty of 6 per cent per year and interest at the 
prescribed rate on the late or deficient instalment. The penalty and 
interest will be calculated from the time the instalment was required to 
be paid until the earlier of the day on which the instalment, penalty 
and interest is paid and the day on or before which the tax on account 
of which the instalment was payable is required to be remitted. 
Subsection 280(3) provides an offset mechanism that limits the total 
interest and penalties payable in respect of instalments. Interest and 
penalties under subsection 280(2) are only payable to the extent that 
they exceed interest plus 6% calculated by reference to overpaid or 
early instalments. This is similar to the offset mechanism provided 
with respect to instalments required under the Income Tax Act. 


Subsection 280(4) provides that penalty and interest on overdue or 
insufficient instalments not paid as of the day determined under 
paragraph 280(2)(d) will be treated, for the purposes of calculating 
interest under subsection 280(1), as an amount of net tax not remitted 
on or before that day and will therefore continue to be subject to 
penalty and interest until paid. 


It should be noted that the 6% penalty imposed on late or deficit 
instalment payments under subsection 280(2) may be offset where the 
Minister holds security under section 314 for the payment or remittance 
of tax or any other amount under Part IX. Subsection 280(5) provides 
that on any particular day, where security is held by the Minister, the 
penalty will be applicable only to the extent that the total tax, net 
tax, instalments, penalty and interest not remitted or paid on or before 
the particular day exceeds the value of the security. 


Subsection 280(6) is a de minimis rule. It provides that where a person 
remits or pays all amounts payable under Part IX, and the total of all 
penalties and interest payable immediately before the time of such 
payment or remittance is less than $25, the penalties and interest may 
be written off and cancelled by the Minister. 


Where the Minister has served on a person a demand for payment or 
remittance in respect of an amount payable under Part IX and, the person 
complies on or before the date specified in the demand for payment or 
remittance, the Minister may waive any penalty and interest which 
accrues during the period commencing with the date of the demand and 


ending with the date of payment. 
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Section 281 Extensions for returns 


This action provides that the Minister may extend the time for the 
filing of a iceturn or: the> providing: of sany 2ntormation SeThisralso 
extends the time on or before which any tax or net tax is payable or 
remittable and suspends the accrual of the 6% penalty provided under 
section 280 during the extension period. Interest on any amount 
payable, however, will continue to accrue throughout any period of 
extension. (IPAT SS = 220(3))) 


Sections 282 and 283 Demand for return 


The Minister may demand that any person file a return with respect to 
any period or transaction. A failure to comply with the demand will 
result in a penalty equal to the greater of $250 and 5% of the tax 
amount outstanding with respect to the period or transaction. 

(LTAS SS = US0 (2) rand) 162.) 


Section 284 Failure to provide information 


Failure to provide any information or document as required under Part IX 
may result in a penalty of $100 for each default unless the Minister 
waives the penalty, or, in the case of a failure to provide information, 
a reasonable effort was made by the person to comply. (ITA ss. 162(5)) 


Section 285 False statements or omissions 


Every person who knowingly or under circumstances amounting to gross 
negligence is a party to the making of a false statement or omission in 
a return or other document made with respect to a reporting period or 
transaction is liable to a penalty equal to the greater of $250 and 25% 
of the amount by which any tax amount owing is reduced or tax refund or 
rebate is increased as a result of the false statement or omission. 
(ITA Sse L6SGZ )y) 


Subdivision c 
General 
Section 286 Keeping books and records 


Every person who carries on a business or is engaged in a commercial 
activity in Canada or who is required to file a return or who may claim 
a refund or rebate in respect of tax under Part IX shall keep records 
sufficient to enable the determination of the person’s liabilities, 
obligations or entitlements under Part IX. Such records shall be kept 
in Canada unless otherwise permitted by the Minister. Records shall be 
retained for 6 years or such other period as may be prescribed by the 
Minister or, in certain circumstances, as the Minister may require or 
permit. Records relevant to any proceeding initiated under Part IX 
shall be retained pending the determination of such proceeding. 
GLTASsam230)e 


a: AD = 


sections 287, 288 Inspections 

A person authorized by the Minister may, for purposes related to the 
administration or enforcement of Part IX, inspect, audit or examine 
documents, property or processes of any; person and, “to thisvend sav 
reasonable times, enter any premises or place of business and require 
persons therein to provide reasonable assistance and answer all proper 
questions. Where the premises is a dwelling-house, entry may be made 
only upon the consent of the occupant or under the authority of a 
warrant. A warrant may be issued where consent is refused and a judge 
1s satisfied that entry should be authorized to the particular premises 
for purposes relating to the administration and enforcement of Part IX. 
Alternatively, a judge may order, inter alia, the occupant to provide 
reasonable access to the authorized person to any document or property 


that is or should be kept in the said dwelling house. (ITA s. 231.1) 
Section 289 Requirement to provide documents or information 


The Minister may require any person to provide any information or 
document for any purpose relating to the administration or enforcement 
of the Act. However, the Minister may not require a person to provide 
information in respect of unnamed persons without the authorization of a 
judge. An application to a judge for such authorization may be made ex 
parte and may be granted where the judge is satisfied that: 


(1) the person or group to whom the requirement relates is 
ascertainable; and 


(2) the requirement is made to verify compliance by the person or 
persons in the group with their obligations under the GST. 


In granting the authorization the judge may impose such conditions as 
are appropriate. 


The power to impose requirements in respect of unnamed persons may be 
used in the course of civil compliance programs. For example, in the 
GST it is very important to be able to trace the flow of input tax (the 
tax paid by a person) and output tax (the tax collected by a person) 
back through the production and distribution chain. Because a trader 
usually gets a full credit for all input tax paid it is important to 
ensure that another trader has collected and remitted the same amount of 
OuULputeatax. "Thus, as’ part ofa civil compliance program, the Minister 
could issue a requirement to a trader for the names of persons to whom 
the trader paid GST and the amounts thereof; the Minister might then use 
the information to verify if the suppliers were reporting the same 
amount as Output tax. 


The power of the judge to impose conditions allows the court the 
flexibility to take account of particular circumstances. For example, 
if the clerical work involved in extracting the information from the 
person’s records were onerous, the court could order that the persons 
provide access to the records together with sufficient explanations of 
how the data are stored and that the Minister provide staff at 
government expense to do the actual clerical work. Alternatively, the 
court could order that the Minister pay part or all of the cost of 
extracting the information. The judge could also impose, in appropriate 
circumstances, conditions as to the manner in which information is to be 


provided. 
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The person upon whom the requirement in respect of unnamed persons is 
served may seek to have the authorization reviewed; if the person wishes 
a review, the review must be applied for within 15 days of the day upon 
which notice of the requirement is served upon the person. On review, a 
judge may cancel, confirm or vary the authorization. (ITA s.231.2) 


Section 290 Search warrant 


On the ex parte application of the Minister, a judge may issue a warrant 
authorizing any person to enter and search any building, receptacle or 
place and seize any document or thing that may be evidence of an offence 
under Part IX. A warrant shall be issued when a judge is satisfied that 
there are reasonable grounds to believe that an offence has been 
committed and that evidence thereof is likely to be found in the 
specified building, receptacle or place. The warrant shall refer to the 
alleged offence, identify the accused and the premises and be reasonably 
specific as to the evidence sought. However, upon execution of the 
warrant issued under this section, seizure is not limited to the 
document or thing specified in the warrant; seizure may extend to such 
other documents or things as may reasonably afford evidence of the 
offence under Part IX. Any document or thing seized shall be brought 
before or reported to a judge who shall order it to be retained or, on 
motion or application, order it returned. The person from whom a 
document or thing is seized is entitled to inspect it, and, where it is 
a document, to obtain a copy thereof. (ITA s.231.3) 


Subsection 291(1) Copies 


Where any document is seized, inspected, examined or provided under 
section 276 and sections 288 to 290, the person who seizes, inspects or 
examines it or another officer of the Departments is entitled to make a 
copy of the document. A copy of a document, certified as such by the 
Minister or an authorized person, has the same probative value as the 
OLLGinadiuyg w(LTA: S223) 35 ( 1))) 


Subsection 291(2) Compliance 


A person shall not, hinder, molest or interfere with a person authorized 
under Part IX to seize, inspect or examine any document, conduct any 
inspection, audit or examine any documents, property or process, or 
enter and inspect or seize any document or thing. (ITA s.231.5(2)) 


Section 292 Requirement to provide "foreign-based information" 


This provision allows the Minister to access records maintained outside 
Canada regarding operations or activities in Canada which are subject to 
Part IX. The Minister may, by notice, require any person resident in 
Canada or a non-resident person who carries on business in Canada to 
provide any information or document available or located outside Canada 
relevant to the administration or enforcement of Part IX 

(subsections (1) and (2)). 


Notice of not less than 90 days must be given together with a 
description of the information sought and the consequences of a failure 
to comply (subsection (3)). A recipient of a notice to provide 
foreign-based information may seek judicial review of the request within 
90 days of service of the notice (subsection (4)). Upon review a judge 
may confirm, vary or, if unreasonable, set aside the requirement 
(subsection (5)). A requirement to provide foreign-based information is 


eh 


not unreasonable if that information is under the (CKopmhereoyil, rope ops 


available to a person related to the individual on whom the requirement 
1S served’ (subsection (6)). 


Failure to comply prohibits the defaulting party from introducing any 
foreign-based information covered by that notice as evidence in any 
Civil proceeding under Part IX (subsection (3) jis 


The time period during which a request for information is under review 
shall not be counted in the time periods for compliance under this 
section or within which an assessment may be issued. (subsection (7)). 
(PTA SeZ23 126: 


Section 293 Solicitor-client privilege 


A lawyer may defend against his or her prosecution for failure to comply 
with a requirement for information or a document under section 289 on 
the basis that a solicitor-client privilege was on reasonable grounds, 
believed to exist and was claimed. 


Subsection 293(3) provides that when an officer is about to seize a 
document, pursuant to section 290, in the possession of a lawyer and a 
solicitor-client privilege is claimed on behalf of a named client, the 
document and all others in respect of which the privilege is claimed 
shall be seized and thereafter packaged and sealed, without inspection, 
and placed in the custody of the sheriff or such other custodian as may 
be agreed upon. Subsection 293(4) provides a similar provision in the 
case of a requirement to inspect or examine a document, pursuant to 
section 288 or 289, in the possession of a lawyer. However, in such 
cases the documents shall be packaged, sealed and identified, including 
the initialling or numbering of all pages, and be retained by the 
lawyer. When a document is held by a custodian under this section the 
lawyer may make an application under subsection 293(14) for an order ex 
parte authorizing the lawyer to copy the document. 


Pursuant to subsection 293(13) no document in possession of a lawyer may 
be inspected, examined or seized without providing a reasonable 
opportunity to the lawyer to make a claim of solicitor-client privilege. 


Subsection 293(5) provides a period of 14 days within which the client, 
or the lawyer on behalf of the client, may apply for an order setting a 
date on which to determine the issue of privilege regarding the secured 
documents placed in custody. The order shall specify a date, not more 
than 21 days from the date of the order, for determination of the 
question whether the client has a solicitor-client privilege in respect 
of the document, and shall require production of the documents in 
question at that time. The order must be served within 6 days on the 
Deputy Attorney General of Canada and any custodian of the document. 


Subsection 293(6) provides that the determination of the issue of 
privilege in respect of the secured document shall be made in camera 
with the judge having the right to inspect the documents. The question 
is to be decided summarily. Where the claim of privilege is upheld, the 
documents shall be returned to the lawyer. Otherwise, the documents . 
shall be delivered to the relevant Departmental person for inspection in 
satisfaction of the requirement. Reasons for the decision, which 
identify the document without divulging any details thereof, shall be 


given. 
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Pursuant to subsection 293(7), where a claim of privilege has been made 
with respect to a document and neither the lawyer nor the client have 
made application for an order under paragraphs 293(5)(a) or (c), the 
judge shall order that the document be delivered to or be made available 
for inspection by the relevant Departmental person. 


Subsections 293(8) and (12) provide that the duties of a custodian under 
this section are to safeguard the document in the custodian’s charge and 
to deliver the same only upon consent or judicial order. 


Subsection 293(9) provides that the application under paragraph 
293(5)(c) may be continued before a judge other than the judge hearing 
the application. 


Under subsection 293(10), no costs shall be awarded on the disposition 
of any application hereunder. 


Pursuant to subsection 293(11), where any question arises as to the 
course to be followed pursuant to this section, a judge may give such 
direction as is, in the opinion of the judge, most likely to carry out 
the object of this section in allowing the claim of solicitor-client 
privilege for proper purposes. 


Under subsection 293(15), when a claim of privilege has been made, the 
lawyer shall advise the Minister, or person authorized to act on behalf 
of the Minister, of the address of the client on whose behalf the claim 
is made so that the Minister may seek a waiver of the claim for 
privilege. 


Subsection 293(16) prohibits interference with any person in the 
performance of anything authorized under this section. (LEADS? 2325 


Section 294 Information respecting non-resident persons 

Every corporation that is resident in Canada or that carries on business 
Or a commercial activity in Canada at any time in a taxation year is 
required to file with the Minister prescribed information regarding 
transactions with non-resident persons with which the corporation did 
not deal at arm’s length during the taxation year. Such information is 
to be filed within 6 months after the end of the year. (ITA s.233.1) 
Section 295 Communication of information 


Subsection 295(2) provides that, except as otherwise authorized under 
the section, no official or authorized person shall knowingly 


communicate or allow to be communicated to any person 
allow any person access to 


use otherwise than in the course of the administration or 
enforcement of Part IX 


any information obtained by or on behalf of the Minister for the 


purposes ofePart 1X: 


Subsection 295(3) provides that no official or authorized person shall 
be required in connection with any legal proceeding to produce or give 
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evidence relating to information obtained by or on behalf of the 
Minister for the purposes of Part Ix. 


Where an order or direction is made in the course of legal proceedings 
requiring the giving of evidence or the production of information 
contrary to subsection (3), subsection 295(7) provides to the Minister 
or the person a right of appeal to the court of appeal of a province or 
the Federal Court of Appeal, as the case may be, according to the origin 
of the order or direction. Under Subsection 295(9) an appeal stays the 
operation of any such direction or order until judgement on the issue is 
given. 


Under subsection 295(8) the court hearing an appeal may dismiss or allow 
the appeal. 


The exceptions to the general rule of confidentiality are found in 
subsections 295(4) to (6): 


(a) in respect of criminal proceedings under an Act of Parliament or 
in respect of proceedings relating to the administration or 
enforcement of the Excise Tax Act, the Income Tax Act, the Customs 
Act, the Customs Tariff, the Excise Act, the Softwood Lumber Products 


Export Charge Act or the Special Import Measures Act. 


(b) communication of or access to information by an official or 
authorized person 


- in the course of performing duties in connection with the 
administration or enforcement of Part IX, to another official 
or authorized person; 


- under prescribed conditions, on a reciprocal basis, to the 
government of a province or any foreign state (or subdivision 
thereof) for the purposes of administering a sales tax or tax 
similar to the tax under Part IX imposed by the province or 
foreign state (or subdivision thereof); 


- to any person within a prescribed class of persons (subject to 
such conditions as the Minister of National Revenue may 
specify) or to any person otherwise legally entitled thereto. 
(for instance, this would permit customs officials to provide 
to officials of Agriculture Canada or Health and Welfare Canada 
information relating to the importation of restricted or 


prohibited goods); 


- as necessary, to a person to determine any liability, 
obligation or entitlement to a refund, rebate or input tax 
credit of the person under Part IX; 


to an official of the Department of Finance for the purposes of 
evaluating and formulating tax policy; 


to an official of the Department of National Revenue for the 
purposes of administering or enforcing the Excise Tax Act, the 
Income Tax Act, the Customs Act, the Customs Tariff, the Excise 


—————— 


Act, the Softwood Lumber Products Export Charge Act or the 
Special Import Measures INGE S 
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- to a department or agency of the government of Canada or a 
province regarding name, address, occupation or type of 
business of a person for statistical analysis; and 


- regarding a person, with the permission of the Minister, to the 
legal representative or agent of the person, authorized in 
writing in that behalf. 


Subdivision d 


Assessments, Objections and Appeals 


Assessments 
Section 296 Assessments 


Subsection 296(1) provides the Minister with the general authority to 
assess the net tax of a person (or the person’s representative as 
defined under section 270) or tax, penalty or interest payable by a 
person. The limitation periods for assessments are provided in 
section 296. 


Subsections 296(2) to (6) provide that in assessing the tax payable or 
net tax remittable, as the case may be, by a person, the Minister may 
take into account any amount unclaimed as an input tax credit, deduction 
or refund and any overpayment of tax with respect to the reporting 
period being assessed. Such amounts may be applied against any 
outstanding tax liability under Part IX for the reporting period under 
assessment or any other reporting period for which a return has been 
filed before receipt of the notice of assessment. In such cases the 
person shall be deemed to have properly claimed, deducted or made 
application form the amount. 


Under subsection 296(6) any balance owing is to be refunded. Interest 
at the prescribed rate will accrue in respect of amounts paid in excess 
of amounts payable or remittable. Interest of less than one dollar will 
not be paid or applied under this section. (ITA s.152) 


Section 297 Assessment of rebate 


This section provides that each application for a rebate under 
Division VI shall be assessed and, where an amount is determined to be 
payable, the Minister shall pay the rebate. The Minister may reassess 
or make additional assessments. Interest shall be paid at the 
prescribed rate in respect of rebate amounts owing. 


Section 298 Period for assessment 


Subsection 298(1) establishes limitation periods on the Minister's right 
to assess a person under section 296. Generally, an assessment of a 
person shall not be made more than four years after; 


(a) in the case of an assessment of net tax, the later of the day on 
which the return was required to be filed under section 238 and the 
day the return was filed, 


~U1 St == 


(b) in the case of an assessment of tax payable under Division II in 
respect of a Supply by way of a sale of real property and, by virtue 
of subsection 221(2), the supplier was not required to collect and 
remit tax, the later of the day on which the return was required to 
be filed under section 228 and the day the return was filed, 


(c)- 7inethe case of an assessment of tax payable under Division II, 
other than tax in respect of real property payable and remittable by 
the recipient, the tax became payable, 


(d) in the case of an assessment of tax payable under Division IV, 
the later of the day on which the return was required to be filed 
under section 219 and the day the return was filed, 


(e) in the case of a penalty other than a penalty under section 280 
or 285, the person became liable to the penalty, 


(f) in the case of an assessment of a representative under 
subsection 270(2), the person became liable. 


Subsection 298(2) provides that a reassessment or additional assessment 
of a rebate claim shall not be made more than four years after the day 
on which the application for rebate was filed. 


Pursuant to subsection 298(7), a person may, during the course of the 
four year periods described above waive the application of the 
limitation. This waiver may be revoked on six months notice to the 
Minister. 


Subsections 298(3) to (6) establish exceptions to the limitations on 
assessment periods described above. Under subsection 298(3), the 
periods do not run with respect to a reassessment made to give effect to 
a decision on an objection or appeal. Subsection 298(4) provides that 
an assessment may be made at any time where, in respect of the 
particular matter, the person has 


(a) made a misrepresentation attributable to the person’s neglect, 
carelessness or wilful default, 


{b) committed fraud.in the making of filing of a return or 
application for a rebate or in the provision of information under 


thas: Part, or. 
(c) filed a waiver in effect at that time. 


Where it is determined by an assessment that an amount has been taken 
into account in respect of a particular reporting period which, in fact, 
relates to another reporting period, subsection 298(5) enables the 
Minister to assess the other reporting period. Reference should be made 


also to subsection 296(3). 


Subsection 298(6) provides that where a reassessment results ina 
reduction of the tax payable by a person and, by reason of such 
reduction, an input tax credit or rebate claimed by the person should be 
reduced, the Minister may assess or reassess solely for the purpose of 


accounting for the reduced credit or rebate. (ITA S52) 
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Section 299 Minister not bound 


Subsection 299(1) provides that the Minister is not bound by any return, 
application or information provided by or on behalf of any person. In 
addition, the Minister may make an assessment notwithstanding, or in the 
absence of, any return, application or information. 


Subsection 299(2) provides that any liability under Part IX to pay or 
remit tax, penalty, interest or other amount is not affected by an 
incorrect or incomplete assessment or by the absence of an assessment. 


Subsections 299(3) and (4) provide that an assessment is valid and 
binding, subject to objection or appeal, notwithstanding error, defect 
or omission. 


Subsection 299(5) prohibits an appeal from an assessment on the grounds 
of an irregularity, informality, omission or error in the observance of 
any, Girectory provision tof Part Ix. (iT Asss 21524 3) 


Section 300 Notice of assessment 


Any person assessed shall be given notice thereof. The notice may 
include assessments of more than one reporting period or transaction. 
CLTA ss. 152.62 ):) 


Objections and Appeals 


Section 301 Objection to assessment 


Section 301 gives a person who is dissatisfied with an assessment the 
right to file a notice of objection with the Minister within 90 days 
from the day of mailing of the notice of assessment. The Minister is 
required to reconsider the assessment and either confirm the assessment, 
make a reassessment or vacate the assessment. However, the Minister may 
confirm the assessment without reconsideration where a person who wishes 
to appeal directly to the Tax Court so requests. The Minister must send 
a notice of the Minister’s decision with respect to matters dealt within 
the objection to the person by registered or certified mail. 

(TTA, $4165) 


Section 302 Appeal to Tax Court 


Where a person has objected to an assessment and the Minister reassesses 
or makes an additional assessment in respect of any matter dealt with in 
the notice of objection the person may appeal that decision to the Tax 
Court within 90 days after the day the notice of reassessment or 
additional assessment was sent by the Minister. (ITA s.169) 


Seoresons SOS ico, SOS japaeeieyoin Owe sone 


Where a person has not filed a notice of objection or instituted an 
appeal within the time for doing so, the person may apply for an 
extension of time. 


In the case of a notice of objection, the application is made first to 
the Minister (section 303). If the Minister refuses the application, 
the person may make a further application to the Tax Court of Canada 
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within 30 days of the day the Minister’s decision was mailed to the 
person (Subsection 304(1)). 


in the case of a notice of appeal the application is made directly to 
the Tax Court of Canada (section 305). 


No extension of time will be granted unless the following conditions are 
met: 


(1) the application to the Minister in the case of an objection, or 
the application to the Court, in the case of an appeal, is made 
within one year after the expiration of the time otherwise limited 
for objecting or appealing; and 


(2) the person demonstrates that 


(a) within the time otherwise limited for objecting or 
appealing either the person was unable to act or give a mandate 
to act in the person’s name or the person had a bona fide 
intention to object or appeal 


(b) given the reasons set out in the application and the 
circumstances of the case it would be just and equitable to 
grant the application and 


(c) the application was made as soon as circumstances 
permitted. 


In the case of an application to the Court in respect of an appeal, the 
Court must also be satisfied that there are reasonable grounds for 
appealing (subparagraph 305(5)(b)(iv)). (ITA s.167) 


Section 306 Appeal 


Section 306 provides that a person who has objected to an assessment may 
appeal to the Tax Court of Canada to have the assessment vacated or to 
have a reassessment made (see also section 309). The appeal is to be 
instituted within 90 days after the Minister has confirmed the 
assessment or reassessed or within 180 days have elapsed after service 
of the notice of objection, and the Minister has not notified the person 
that the Minister has vacated or confirmed the assessment or has 


reassessed. (ITA s.169) 
Section 307 Institution of appeals 


Taxpayers have a choice of the general procedure or the informal 
procedure of the Tax Court. Section 307 provides that an appeal under 
the general procedure shall be instituted in the manner set forth in the 
Tax Court of Canada Act or any rules made thereunder. 


Section 308 Notice to Deputy Minister 


Section 308 applies to the informal procedure and requires the Court to 
send a copy of the notice of appeal to the Deputy Minister of National 
Revenue for Customs and Excise. It also requires the Deputy Minister to 
forward copies of all returns, applications, notices of assessment, 
notices of objection and notifications that are relevant to the appeal 


to the Court and the appellant. 
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The above mentioned copies, upon being so forwarded, become part of the 
Court record and are evidence of the existence of the documents and the 
making of the statements contained therein. This provision will speed 
hearings in the informal procedure since it will avoid the need to prove 
the documents forwarded by the Minister. However, if there is a dispute 
as to the accuracy or completeness of the copies, nothing prevents a 
party from leading evidence on the matter. Finally, it should be noted 
that the documents are prima facie proof of the making of the statements 
contained therein, not of the truth of the facts alleged in the 
documents: (1TA,s-170)) 


Section 309 Disposition of appeal 


This section sets out the powers of the Court on disposition of an 
appeal. The Court may dismiss the appeal or it may allow the appeal and 
either cancel the assessment, or refer the assessment back to the 
Minister for reconsideration and reassessment. A decision under the 
informal procedure is to be sent by registered mail to the Minister and 
the appellant. (ITA s.171) 


Section 310 References to Tax Court 


This section allows the Minister and a person to agree to have any 
question arising in respect of any assessment or proposed assessment 
determined by the Tax Court of Canada. Such determinations are made 
under the general procedure of the Court (see section 62 amending the 
Tax Court of Canada Act). (TTA 173) Subsectiron 310( 2), excludes the 
time during which the question is being determined from the limitation 
periods for issuing assessments and notices of objection and appeal. 


Section 311 References of common questions to Tax Court 


Section 311 allows the Minister to apply to have a question arising out 
of transactions common to assessments or proposed assessment of two or 
more persons determined by the Tax Court of Canada. If the Court grants 
the application it will then determine the question. 


Under subsection 311(4), the determination of the Court is binding upon 
all the parties named in the order. A determination may be the subject 
of an appeal or an application for judicial review in the same manner as 
an ordinary appeal under the general procedure or informal procedure of 
thieataxsCount. 


The general procedure will apply to such references unless all parties 
agree to the informal procedure (see sections 63 and 64 amending the Tax 
Court. of CanadarAct):. 


Under subsection 311(7) the time during which the question is being 
determined is excluded from the limitation periods for the issuing of 
assessments and the filing of notices of objection and appeal. (ITA 
Seria) 


Section 312 Statutory recovery rights only 
The rights of a person to recover an amount paid as or an account of tax 


under Part IX are limited to that as provided in Part IX, the Customs 
Act and the Financial Administration Act. 
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Subdivision e 
Collection 


Section 313 Debts to Her Majesty 


Subsection 313(1) provides that all amounts payable under Part IX are 
debts due to Her Majesty in Right of Canada and are recoverable as such 
in the Federal Court or in any other court of competent jurisdiction. 
Moreover, pursuant to subsection 313(3), penalty and interest will 
attach to and be recoverable in like manner as the judgement debt. 

(ETA 1S%22:2') 


Under subsection 313(2), a person may not commence a proceeding for the 
recovery of any amount payable or remittable under Part IX unless the 
person has been or may be assessed for that amount and the proceeding is 
commenced not more than 4 years after the person has become liable to 
pay or “emit the amount. “(ITA si248(2)) 


section 314) Security 


Section 314 authorizes the Minister to accept security for the payment 
of any amount that is or may become payable or remittable under Part IX. 
In the case of an objection to or an appeal from an assessment, the 
Minister is required to accept security for the payment of any amount in 
dispute. Where security has been furnished in an amount in excess of 
the amount to be secured, the Minister shall surrender the security to 
the extent of the excess. (ITA ss.220(4), (4.2)) 


Section 315 Assessment before collection 


The section provides that the Minister may not proceed to collection 
action under sections 316 to 321 in respect of any amount payable or 
remittable by a person that may be assessed under Part IX, other than 
interest or penalty, unless the amount has been assessed. Upon the 
mailing of the notice of assessment any amount assessed and unpaid is 
payable immediately to the Receiver General. The Minister may postpone 
collection action in respect of all or any part of an amount assessed 
and whien 1s in dispute. | (ITA Ss. V56i andad.2257 1) 


Section 316 Certificates 


Section 316 provides a summary method by which the Minister may initiate 
collection proceedings against a person in respect of tax payable or 
remittable under Part IX. 


Upon the registration in the Federal Court of a certificate to the 
effect that an amount is payable under Part IX by a particular person, 
proceedings may be taken thereon as if judgement has been obtained in 
respect of the amount certified, including penalty and interest thereon 
(subsections 316(1) and (2)). Under subsection 316(3), all reasonable 
costs and charges incurred or paid in respect of the registration of the 
certificate or in respect of any proceedings taken to collect the amount 
certified are recoverable as if they had been included in the amount 
certified in the certificate when it was registered. In addition, under 
subsection 316(4), a document called a memorial may be issued by the 
Federal Court: The memorial may be filed, registered or otherwise 
recorded as creating a charge or lien against any land in a province, or 
interest therein, held by the person. The charge or lien created is 


a Abie 


effective in the same manner and to the same extent as if it were 
created by a judgement of the superior court of the province. 

Subsection 316(11) specifies the details to be included in a certificate 
and a memorial. Any property bound by the registration of a memorial or 
certificate cannot be sold or otherwise disposed of pursuant to any 
process issued or charge or lien created in any proceedings without the 
written consent of the Minister. (ITA s.223) 


Section 317 Garnishment 


Section 317 authorizes the collection of any amount payable under 
Part IX by way of garnishment. 


In general, garnishment may be used in respect of amounts owing to a 
person who is liable to pay or remit an amount under Part IX, called a 
tax debtor, and also in respect of amounts due to be loaned or advanced 
to or on behalf of the tax debtor. Thus, subject only to the Bankruptcy 
Act, where the Minister has knowledge or suspects that a particular 
person is or will become, within 90 days, liable to make a payment to a 
tax debtor or a secured creditor of the tax debtor, the Minister may 
require the payment to be made to the Receiver General on account of the 
liability of the tax debtor under Part IX (Subsections 317(1), (2) and 
(3)). Under subsection 317(6), the notification of the requirement of a 
person to pay, to the Receiver General, amounts which would otherwise be 
payable to the tax debtor, is to be by a letter served personally on or 
by registered or certified mail addressed to that person. Any such 
notice shall continue in respect of all periodic payments to be made by 
the person, without renewal, until the liability under Part IX is 
satisfied. Every person who fails to comply with’ a garnishment notice 
is liable to the Crown for the amount not paid over (subsections 317(7) 
and (8)). Any person receiving a garnishment notice may be assessed 
within 4 years of service on the person of the letter from the Minister 
requiring the payment (subsections 317(9) and (10)). Amounts paid in 
respect of a garnishment notice are deemed to have been paid to or on 
behalf -of the tax: debtor ‘(subsection 37 (1) ji «(ITA i224) 


Section 318 Recovery by deduction or set-off 


Where a person is indebted to the Crown under Part IX, the Minister may 
require the retention by way of deduction or set-off out of any amount 
that may be or become payable to such person by the Crown. (ITA 

S224 511) 


Section 319 Acquisition of debtor’s property 


This section provides that the Minister may purchase or otherwise 
acquire any interest in property owned by a person indebted to the Crown 
under Part IX pursuant to a right acquired in legal proceedings or under 
a Court order or where an interest in the properties is offered for sale 
Or redemption. Upon acquisition, the Minister may dispose of any 
interests so acquired in such manner as the Minister considers 
reasonable. Accordingly, this section permits the Minister to 
participate in foreclosure and other similar proceedings for the purpose 
of the collection of tax, interest or penalty owing under Part IX. (ITA 
Si 2i24 2:2) 
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Section 320 Moneys seized from tax debtor 


This section provides that the Minister May require that moneys seized, 
in the course of administering and enforcing the criminal law of Canada, 
be paid over to the Receiver General on account of a Trabmiity ot =antas 


debtor under Part IX instead of being restored to the tax debtor. CEVA 
22-4 .'3:) 


Section 321 Seizure of chattels 


Under subsection 321(1), where a person fails to pay an amount as 
required under Part IX, the Minister may give 30 days notice to such 
person by registered or certified mail and if the person fails to make 
the payment within the 30 days, the Minister may issue a certificate of 
the failure to pay and direct that the persons goods and chattels be 
seized. Subject to subsection 321(3), property so seized shall be kept 
for 10 days and, should the default in payment continue, the property 
serzed=shall be’ sold*by ‘public auction. Except! in the case of 
perishable goods, reasonable notice of a sale by public auction of the 
seized property shall be given, including publication at least once in 
one or more newspapers having general local circulation. Goods and 
chattels of a person that would be exempt from seizure under a writ of 
execution under the law of the province are exempt from seizure under 
this section (subsection 321(5)). Any surplus resulting from a sale, 
after the deduction of the amount owing and all expenses, is to be paid 
over to the owner of the property seized and sold (subsection 321(4)). 
(LTAMSh225') 


Section 322 Person leaving Canada or defaulting 


Where the Minister suspects that a person has left or is about to leave 
Canada, the Minister may, in advance of the day otherwise fixed for 
payment, demand payment of all amounts for which the person is liable or 
will be liable under Part IX. On a failure to pay, the Minister may 
direct that the goods and chattels of the person be seized and, in 
accordance with section 321, be sold. (ITA s.226) 


Section 323) “Liability (of directors 


The directors of a corporation which is liable to remit an amount of net 
tax are jointly and severally liable, together with the corporation, to 
pay the net tax and any interest or penalties relating thereto 
(subsection (1)). However a director is not liable unless 


(a) a certificate for the amount of the liability of the corporation 
has been registered in the Federal Court under section 316 and 
execution for that amount has been returned unsatisfied in whole or 


ay epale : 


(b) the corporation has been or is in the process of being . 
liquidated or dissolved and the amount owing has been proved within 
six months after the earlier of the date of commencement of the 


proceedings and the date of dissolution? ‘ox 


(c) an assignment or receiving order has been made against the 
corporation under the Bankruptcy Act. 


Further, under subsection 323(3), a director om la corporation is not 
liable where such director exercised a degree of care, diligence and 
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skill to prevent the failure that a reasonably prudent person would have 
exercised in comparable circumstances. 


Any director liable under this section may not be assessed more than 
two years after the person last ceased to be a director of the 
corporation (subsections 323(4) and (5)). 


Where a director pays an amount in respect of a tax liability of a 
corporation that is proved in liquidation, dissolution or bankruptcy 
proceedings, that director is entitled to any preference that the Crown 
would have been entitled to had the amount not been so paid and, 
further, is entitled to contribution from the, other directors,liable, for 
the claim (subsections 323(7) and (8)). (ITA s.227.1) 


Section 324 Compliance by unincorporated bodies 


This section provides that, in the case of unincorporated bodies, the 
obligations and liabilities under Part IX are the joint and several 
liability and responsibility of every member of the body holding a 
senior office or, where no such officer exists, every member of any 
Management committee, and, failing the existence of officers or a 
Management committee of the body, every member. The Minister may assess 
any person liable under the section in respect of an amount owing under 
Part IX by the unincorporated body. 


An assessment of a person shall not include any amount in respect of a 
liability which arose before the day when the person became jointly and 
severally liable and after the day the person ceased to be jointly and 
severally liable hereunder. In addition, no person may be assessed more 
than two years after the day the person ceased to be jointly and several 
liable unless the person was grossly negligent in the carrying out of 
any duty or obligation imposed on the body under this Part or who 
participated in a fraud respecting a return or other document made by 
the body under this Part (subsection 324(3)). 


Section 325 Transfer not at arm’s length 


Subsection 325(1) provides that, in the case of non arm’s length 
transfers of property between certain persons, the transferee and the 
transferor are jointly and severally liable to pay an amount equal to 
the lesser of 


(a) the amount by which the fair market value of property minus the 
consideration for the supply exceeds the amount assessed the 
transferee under subsection 160(2) of the Income Tax Act and 


(b) the total of all amounts for which the transferor is liable 
under Part IX. 


While the foregoing serves to restrict the liability which is joint and 
several as between the transferor and the transferee, there is no 
limitation on the liability on the transferor. 


Under subsection 325(3), payments made by the transferee in respect of 
the joint and several liability shall be applied to the joint liability. 
However, payments made by the transferor shall be applied first to the 
transferor’s liability and thereafter to the joint liability. 
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The foregoing rules do not apply to a transfer of property between a 
person and a person’s spouse pursuant to a decree or judgement of a 
competent tribunal or pursuant to a written separation agreement where, 
at the time, the person and the person’s spouse were separated and 
living apart as a result of the breakdown of the marriage 

(subsection 325.(4)). ~(ITA+s:160) 


Subdivision f 
Offences 
Section 326 Offences 


This section provides that every person who fails to file or make a 
return or comply with a requirement to keep accurate records, provide 
reasonable access to any document or property, or provide any document 
or information as required hereunder, is guilty of an offence. 
Conviction carries a fine of not less than $1,000 and not more than 
$25,000 and may include imprisonment for a term not exceeding one year. 


A person convicted under this section is relieved of any penalty imposed 
under Section 283 or 284 for failure to file a return or provide any 
information or document as and when required, unless a notice of 
assessment for the penalty was issued before the information or 
complaint giving rise to the conviction was laid or made. (ITA s.238) 


Section 327 Offences 


This section provides that every person is guilty of an offense if that 
person has 


(a) made, or participated in, assented to or acquiesced in the 
making of, false or deceptive statements in a return filed or a 
document required for the purposes of Part IX, 


(b) employed any fraudulent or destructive means for the purpose of 
evading the payment or remittance or any amount or to obtain a rebate 
to which the person is not entitled under Part Ix, 


(c) wilfully, in any manner, evaded or attempted to evade compliance 
with the requirements of Part IX, 


(d) wilfully, in any manner, obtained or attempted to obtain a 
rebate or refund to which the person is not entitled under Part Ix, 


or 
(e) conspired with any person to commit any of the foregoing. 


In addition to any penalty otherwise provided, conviction carries a fine 
of not less than 50% and not more 200% of the tax sought to be evaded or 
the rebate or refund sought to be gained. Where the amount cannot be 
ascertained, a fine of not less than $1,000 and not more than $25,000 
shall be imposed. The fine may be accompanied by imprisonment for term 


not exceeding two years. 


In respect of the foregoing offenses, the Attorney General of Canada may 
proceed by indictment. The result, on conviction, isvaefine of not less 
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than 100% and not more than 200% of the amount of the tax that was 
sought to be evaded or the amount of the rebate sought to be gained. 
Where the amount to be evaded or gained cannot be ascertained, a fine of 
not less than $2,000 and not more than $25,000 shall be imposed. On 
indictment, the maximum term of imprisonment shall not be more than 

five years. 


A person convicted under this section is relieved of the penalty imposed 
under Section 284 in respect of the same matter unless a notice of the 
assessment for that penalty preceded the laying of the information or 
the making of the complaint giving the rise to the conviction 
(subsection 327(3)). 


The Minister may stay an appeal under Part IX pending the determination 
of a prosecution under this section where substantially the same facts 
are an issue in both instances (subsection 327(4)). (ITA s.239) 


Section 328 Offence re: confidential information 


This section provides that every person who contravenes section 295 
regarding the communication of confidential information is guilty of an 
offence and liable on summary conviction to a fine not exceeding $5,000 
or to imprisonment for a term not exceeding 12 months or both. (ITA 
SS.Z239 6252) ) 


Section 329 “Failure to pay, .collect.or remit taxes 


Every person who wilfully fails to pay, collect or remit an amount of 
tax or net tax as when required under Part IX is guilty of an offence 
punishable on summary conviction and is liable to a fine not exceeding 
the aggregate of $1,000 and an amount equal to 20% of the amount of tax 
or net tax that should have been paid, collected or remitted. This fine 
may be accompanied by imprisonment for a term not exceeding 6 months. 


A failure to comply with any provision of Part IX for which no specific 
penalty is provided is punishable on conviction by a fine not exceeding 
51,000. 


Section 330 Officers of corporation, etc. 


This section provides that where a person, other than an individual, is 
guilty of an offence under Part IX, every officer, director or agent of 
that person who directed, authorized, assented to, acquiesced in or 
participated in the commission of the offence is liable to the 
punishment provided for the offence upon the conviction, whether or not 
the person has been prosecuted or convicted. (ITA s.242) 


Section 331 Power to decrease punishment 


In respect of any prosecution or proceeding under Part IX, the Court has 
no authority to impose less than the minimum penalty nor the power to 
Suspend sentence. (ITA s.243) 


Section 332 Information or complaint 


Any information or complaint under Part IX may be laid or made by any 
officer of the Department, by a member of the Royal Canadian Mounted 
Police or by any person authorized to do so by the Minister. Where an 
information or complaint purports to have been duly laid or made it 
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shall be so deemed and shall not be called in question for lack of 
authority of the informant or complainant, except by the Minister or a 
person acting for the Minister or for the Crown. 


Any information or complaint in respect of an offence under Part IX may 
relate to two or more offenses (subsection 332.02 oye 


Any information or complaint under Part IX may be heard, tried or 
determined by any court where the accused is resident, carrying on a 
commercial activity, found or apprehended or is in custody 
Ceubsection 332(3)). 


Any information or complaint relating to the summary conviction under 
the Criminal Code, in respect of an offence under this Part, may be laid 
or made within eight years of the day the matter first arose. 

(ITA s.244) 


Subdivision g 
Evidence and Procedure 
Section 333 Service 


This section provides for the manner in which a notice or document may 
be sent, issued or served to or on a person. In the case of persons 
other than individuals, the notice or document may be addressed to the 
person in the name by which it is known -- for example in the name of 
the partnership, union or association. In general, a notice is validly 
served on a person if it is left with any adult person employed at the 
place of business of the person (subsection 333(2)). 


Section 334 Sending by mail 


This section provides that anything sent by first class mail or its 
equivalent is deemed to have been received by the person to whom it was 
sent on the day it was mailed. It provides further that the payment or 
remittance of any amount under Part IX shall not be considered to have 
been paid or remitted until it is received by the Receiver General. 
(ITA .s.244) 


Section 335 Proof of service 


The sworn affidavit of an officer of the Department having knowledge OF 
the facts relating to a particular case is evidence of the following: 


that a request, notice or demand was sent by registered or 
certified mail on a named day to a particular person, when 
accompanied by the post office certificate of registration or 
true copy thereof; 


. that a request, notice or demand was served personally ona 
named day on a particular person; 


that a particular person has failed to file a return, 
application, statement or other document or that such was filed 
or made on a particular day and not before; 
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that a particular document is a document that it purports to 
be, or is a true copy thereof; 


that a notice of objection or appeal from an assessment, as the 
case may be, has not been received within the time allowed 
therefor. 


In the case of affidavit evidence of an officer of the Department, it is 
not necessary to prove the signature of that person or of the person 
before the whom affidavit was sworn (subsection 335(7)). 


Every document purporting to have been executed under or in the cause of 
the administration or enforcement of Part IX over the name in writing of 
the Minister, the Deputy Minister or an officer authorized to exercise 
the powers or perform the duties of the Minister shall be deemed to be a 
document duly signed, made and issued unless it has been called in 
question by the Minister or a person acting for the Minister or for the 
Crown (Subsection 335(8)). 


Any reference to "Revenue Canada, Customs and Excise" in any document 
issued or executed in the course of the administration or enforcement of 
Part IX shall be deemed to be a reference to the "Department of National 
Revenue" (subsection 335(9)). 


The date of mailing of any notice or demand that the Minister is 
required or authorized to send or mail to a person shall be deemed to be 
the date of the notice or demand. This also applies to a notice of 
assessment (subsections 335(10) and (1l)). 


Subsection 335(12) provides that in any prosecution for an offence under 
Part IX, the production of a return, application, or other document 
purporting to have been filed or delivered by or on behalf of the person 
charged is evidence that the return, application or other document was 
filed or delivered by or on behalf of that person. 


In any prosecution for an offence under Part IX, the sworn affidavit of 
an officer of the Department setting out that the officer has charge of 
the appropriate records and that an examination of the record shows that 
an amount required to be paid or remitted to the Receiver General under 
this Part has not been received, is evidence of these statements 
(subsection 335(14)). 
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Division IX 
Transitional Provisions 


Section 168, in conjunction with section 152, sets out the general rules 
for determining when a Viability for ‘GST larises on a supply. 


To facilitate the transition to the GST for transactions in progress on 
January 1, 1991, this division contains a series of special rules to 


determine the GST status of transactions straddling the start-up of the 
GST. 


SUBSeCtION 336(1) Transfer of real property before 1991 


Under subsection 168(5), GST on a sale of real property is payable on 
the day on which possession or ownership of the property transfers to 
the buyer, whichever is earlier. Subsection 336(1) confirms that no GST 
is payable in the case of real property sold to a person where ownership 
or possession of the property is transferred to the person before 1991. 


Subsection 336(2) Transfer of single unit residential complex after 
1990 


As noted under subsection 336(1), GST is normally payable on the 
purchase of a new home on the earlier of the day ownership or possession 
is transferred to the buyer. Subsection 336(2) deals with the situation 
where an individual entered into an agreement to purchase a single unit 
residential complex (including a detached, semi-detached or row house) 
on or before release of the draft GST legislation on October 13, 1989 
but, due to delays in construction or other factors, the individual does 
not acquire ownership or possession of the complex until after 1990. 
Clearly, it would be unfair in these circumstances to allow for the 
normal GST rules to apply and require payment of tax over and above the 
already agreed-upon price (part of which reflected anticipated federal 
sales tax costs to be incurred during construction). 


To address this situation, subsection 336(2) provides that no GST is 
payable by a purchaser of a single unit residential complex under a 
written agreement entered into before October 14, 1989 if possession and 
ownership of the complex are not transferred under the agreement until 
after the GST comes into effect. 


The combined effect of paragraphs 336(2)(g) and (h) are to ensure that 
the effective tax content on grandfathered house sales is approximately 
the same as it would be if the existing manufacturer’s sales tax had 
continued in place. Paragraph (h) provides that there is no federal 
sales tax rebate available under section 121 in respect of the 
grandfathered property. However, the builder is still permitted to 
recover any GST paid on purchases after 1990 through the input tax 
credit mechanism. All other things being equal, this would reduce the 
tax content in a grandfathered complex. Therefore, paragraph (g) 
provides that when possession or ownership transfers, the builder must 
remit tax based on the degree of completion of the building as at 
January 1, 1991. If the complex is only 20 per cent or less completed 
Onmanuanyel,-.1991,. the buidder, 1s required to pay tax equal to 4 per 
cent of the consideration for the complex. If the building is more than 
20 per cent, but less than or equal to 60 per cent, complete the tax is 
2.5 per cent of the consideration paid by the purchaser. If the complex 
is between 60 and 90 per cent complete, the builder is required to remit 
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tax equal to 1 per cent of the "consideration. Any grandfathered complex 
that is more than 90 per cent complete by January 1, 1991 is not subject 
to the special tax because the manufacturer’s sales tax will have been 
paid on virtually all of the inputs used in the construction of the 
complex. 


Subsection 336(2) also provides that, if the purchaser would be 
considered to be a "builder" of the complex only by virtue of 


paragraph (d) in the definition of builder in subsection 123(1) (as, for 
example, would happen if the purchaser acquires the property in the 
course of a business for the purpose of resale), that person is 
considered not to be a builder. This ensures that the purchaser is not 


inadvertently swept into the self-supply rules in section 191 and 
required to pay GST on a grandfathered property. For essentially the 
same reason, paragraph (e) in subsection 336(2) provides that the 
self-supply rule does not apply to the vendor of a grandfathered 
complex. 


Subsection 336(3) Transfer of residential condominium unit after 1990. 


Subsection 168(5) provides that GST is payable on the purchase of a new 
residential condominium unit when title to the unit is transferred to 
the purchaser, or 60 days after registration of the complex, whichever 
is earlier. GST is not payable, however, if possession is transferred 
under an agreement for sale before January 1, 1991. 


A number of condominium units not scheduled for completion until after 
1990 were sold before the release of the draft GST Legislation on 
October 13, 1989. In these cases, written agreements to purchase the 
units had been entered into without prior knowledge of the potential GST 
implications by either vendors or buyers. 


To address this situation, subsection 336(3) provides that no GST is 
payable by a purchaser of a residential condominium unit under a written 
agreement entered into before October 14, 1989 if possession and 
ownership of the unit are not transferred until after the GST comes into 
force. 


50 as not’ to unduly complicate the GST tratisition for builders ‘of 
grandfathered units, they are still permitted to claim a federal sales 
tax rebate under subsection 121(3) for the tax embodied in the units on 
January 1, 1991 ian addition to input tax credits under section 169 for 
GST paid on expenses incurred after 1990 in completing such complexes. 
However, aS a consequence of paragraph (g) in subsection 336(3), the 
builder is required to remit a special tax equal to 4 per cent of the 
selling price of any grandfathered condominium units in the complex for 
the reporting period covering the time at which possession transfers to 
the purchaser. This ensures that the effective tax content on 
grandfathered condominium unit sales is approximately the same as it 
would be if the existing manufacturer’s sales tax had continued in 
place. 


Paragraphs 336(3)(e) and (f) are the counterparts to paragraphs (e) and 
(f£) in subsection (2) and similarly avoid the self-supply rules causing 
GST to be payable by either the vendor or purchaser of a grandfathered 
property. 
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Subsection 336(4) Transfer of condominium complex after 1990 


This subsection is, in all important respects, identical to 

subsection 336(3), except that it is in relation to the sale of an 
entire condominium complex under a written agreement entered into before 
October 14, 1989. A typical example of this situation is where a 


limited partnership has agreed to purchase a complex in order to rent 
out units therein. 


In this situation, where ownership and possession of the complex are not 
transferred to the purchaser before 1991 and, at any time after 1990, 
ownership of the complex is transferred to the purchaser or the complex 
is registered as a condominium, no GST is payable by the purchaser in 
respect of the supply. However, as in subsection 336(3), the supplier 
is to remit a special tax equal to 4 per cent of the consideration for 
the sale. However, unlike the case covered in subsection 336(3), this 
tax 1s to be remitted for the vendor’s return covering the reporting 
period that includes the day on which ownership of the complex is 
transferred to the person and the day that is 60 days after the day on 
which the complex is registered as a condominium, whichever is earlier. 
This, combined with the fact that the vendor is able to claim a federal 
sales tax rebate under section 121 on the partially completed complex on 
January 1, 1991, as well as any input tax credits thereafter, ensures 
that the effective tax content on grandfathered condominium complexes is 
approximately the same as it would have been if the existing 
manufacturer’s sales tax had continued in place. 


Again, as in the case of subsections 336(2) and (3), should the 
purchaser of the complex be the "builder" of the complex only by reason 
Of *paragraph;, (d) of “the definition “builder” in subsection: 123 (1) ithat 
person shall not be treated as the builder. Further, where the supplier 
might otherwise be liable for GST under the self-supply rule in 
subsection 191(1) in respect of any unit in the complex (e.g. if some 
units were rented out to third parties), the self-supply rule does not 


apply. 
Subsection: 337(0)> Transfer of jpéersenal preperty betore thao 


Subsection 337'(1) *provides that in*the case of a taxable “supply of 
tangible personal property to a person, no GST is payable by the person 
to the extent that the property is delivered to the person or title 
therein passes (from anyone other than a licensed wholesaler -- see 
subsection 118(2)) to the person before 1991 and the consideration fis 
the property is paid or invoiced before May 1991. Therefore, if goods 
are delivered before January 1, 1991 and paid or invoiced not later than 
Aprii. 30,0299 ,. novGST will “apply. Goods delivered prior to 1991 and 
nezther ianvoiced nor paid, for until: after. April 1991 are subject to .csT- 


Subsection 337(2) Continuous supplies 


Subsection 337(2) addresses the situation where tangible personal 
property or services are supplied on a continuous basis by means of a 
wire, pipeline or other conduit. This would include, for example, 
telephone services and supplies of natural gas or electricity. 


The subsection provides a general prorating rule for continuous supplies 
straddling the GST start-up date where the consideration is paid or 
invoiced before May 1991. In this case, GST does not apply to goods or 
services to the extent they are delivered or rendered before 1991. It 
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should be noted, however, that where payment for a continuous supply is 
being made under a budget payment arrangement, the special rules 
contained in section 338 apply. 


Subsection 337(3) Idem 


This subsection qualifies subsection 337(2) above. It provides that 
where the consideration for a continuous supply is neither invoiced nor 
paid until after April 1991, GST is payable in respect of that 
consideration regardless of when the property or service is delivered, 
performed or made available. This is consistent with the general rule 
in subsection 337(1) that supplies neither invoiced nor paid until after 
April 1991 are subject to GST. However, where payment for a continuous 
supply is made under a budget payment arrangement, special rules 
contained in section 338 apply. 


Subsection 337(4) Payment before 1991 for subscription 


Subsection 337(4) provides that GST does not apply to payments for 
newspaper, magazine or other periodical subscriptions that are made 
before 1991. Payments made after 1990 for subscriptions and renewals 
paid after 1990 are subject to GST. 


Subsection 337(5) Supplies after 1990 


Subsection 337(5) deals with the situation where an amount is paid or 
invoiced after August 1990 and before 1991 for goods that are not 
delivered and title to which does not pass to the purchaser before 1991. 
In these circumstances, the amount is considered to have become due on 
January 1, 1991 and not to have been paid before that date. The effect 
is that GST is payable on that amount. 


This provision does not apply with respect to continuous supplies made 
under a budget payment (1.e., "equal billing" plan) or to subscriptions 
referred to in subsection 337(4). 


Subsection 337(6) Idem 


Subsection 337(6) introduces a self-assessment rule that applies to 
businesses acquiring a taxable supply of property or services after 1990 
but an amount is invoiced or paid for the supply between August 1989 
(the month in which the Technical Paper on the Goods and Services Tax 
was released) and September 1990. In these circumstances, GST is 
payable on that amount. The purchaser is required to file with the 
Minister of National Revenue (in the prescribed manner) on or before 
April 1, 1991 a return and remit the tax payable to the Receiver 
General. 


This provision does not apply with respect to amounts that are paid to a 
manufacturer or licensed wholesaler under an instalment payment plan 
referred to in subsection 118(3) or (4), to subscriptions referred to in 
subsection 337(4) or to amounts that are paid to a manufacturer or 
licensed wholesaler under a budget arrangement or “equal billing" plan 
to which section 338 applies. 


It should also be noted that notwithstanding subsection 337(6), 
subsections 341(1), 342(1), and 343(1) provide that no GST is payable on 
certain supplies of services commencing before 1990. 
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Subsections 337(7) and (8) Prepaid supplies to consumers 


The August, 1989 Technical Paper on the Goods and Services Tax stated 
that either the current federal sales tax or the GST will apply to goods 
currently subject to federal sales tax. The manufacturer’s sales tax 
generally will not apply to sales of goods where delivery of the goods 
or transfer of title to the goods occurs after 1990. However, under the 
transitional provisions, vendors are not required to begin collecting 
GST on amounts invoiced or prepaid for such supplies to be made in 1991 
until September, 1990. As a result, in the absence of any special 
provisions, it would be possible, in some circumstances, for goods which 
are currently subject to federal sales to be acquired by consumers on a 
tax-free basis, to the extent that the supply is prepaid or invoiced 
before September, 1990. 


Tomaddress (this situation, subsection 337( 7) sets out the following 
rules to apply where amounts are paid or invoiced before September, 1990 
for a taxable sale of goods the ownership and possession of which is 
transferred to a consumer after 1990: 


- if the supplier was entitled to a federal sales tax inventory rebate 
under section 120 in respect of the goods, a portion of that rebate 
is denied equal to the portion of the total consideration for the 
goods that was paid or became due (e.g., was invoiced) before 
September, 1990 (1.e., the portion not subject to GST); 


if the goods are supplied directly to the consumer by a manufacturer 
or licensed wholesaler who held them on a tax-free basis (in which 
case, federal sales tax would not apply to the goods since delivery 
occurs and title transfers after 1990), the supplier is considered to 
have acquired the goods on January 1, 1991 for the sale price to the 
consumer. Therefore, the supplier will be required to pay and remit 
GST on the goods. At the same time, the supplier will be entitled to 
claim an input tax credit for the deemed purchase, under the normal 
rules. However, the credit is reduced, by virtue of 

paragraph 337(7)(a), to the extent that the consideration for the 
sale to the consumer was not subject to GST (i.e., it was paid or 
became due before September, 1990). 


It should be noted that these rules apply only to sales to consumers as 
defined under subsection 123(1). As well, they apply only to motor 
vehicles and "specified property". Specified property includes goods 
currently subject to federal sales tax and sold for more than $5,000. 


Subsection 337(9) Goods returned atter 1990 


Situations will arise where price adjustments are made following start- 
up of the GST in respect of supplies made prior to start-up. Examples 
include deferred quantity discounts, adjustments for goods less than 
quality or quantity ordered, and exchanges for defective goods. sFor-tie 
most part, these adjustments will have no GST implications. — Goods 
returned in straight exchange for other replacement goods will entail no 
GST consequences as long as the transaction does not involve the 
issuance of a credit note or refund to the customer. 


This subsection sets out rules that apply where goods sold prior to 
January 1, 1991 are returned by the customer after that date for a 
refund or credit against future purchases. In most cases, federal sales 
tax would have been paid on the goods. Therefore, in the absence of any 
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relieving provisions, the goods would be subject to a degree of double 
taxation when resold by the supplier after 1991 and subject to GST at 
that time. 


To address this, subsection 337(9) permits the supplier to claim a 
deduction from net tax determined under section 225 equal to 7/107ths of 
the amount refunded or credited to the customer’s account. This relief 
is appropriate where the customer is a final consumer of the goods 
since, in this case, neither the supplier nor the customer would have 
been entitled to receive a federal sales tax inventory rebate under 
section 120 for the goods (i.e., they would not have been in any 
dealer’s inventory on January 1, 1991). However, it would not be 
appropriate to provide both a deduction and an inventory rebate in 
respect of the same goods had they qualified as tax-paid inventory of 
any person as of January 1, 1991. To avoid the complexity of the 
supplier having to show that no person was entitled to an inventory 
rebate for the returned goods, the supplier is, in all cases, able to 
claim the deduction in respect of the refund or credit given to the 
customer. However, to the extent that the customer returning the goods 
would have been entitled to claim an input tax credit for the purchase 
of the goods had GST been payable thereon (i.e., to the extent that the 
goods were for use in a commercial activity), the customer is required 
to add 7 1/107ths of the amount of the refund or credit to the 
customer’s net tax for the period in which the refund or credit is 
received. In effect, the business customer is treated as having sold 
the goods back to the original supplier. This treatment simplifies the 
Operation of the tax since it parallels the treatment of returned goods 
sold after the GST comes into force (see section 232). Therefore, it is 
not necessary for either the supplier or the customer to keep track of 
when a particular returned item was sold which, in many cases, would be 
difficult (e.g., where an item, such as a tool, lacking specific 
identification in inventory could have been part of a pre-1991 or post- 
1991 shipment of such items). 


The rules in subsection 337(9) do not apply to sales of zero-rated goods 
such as medical devices. They also do not apply where the transaction 
does not involve a price adjustment but is, rather, an outright sale of 
a used good by a person to a dealer. In the latter case, the rules in 
section 176 apply. 


Subsection 337(10) Supply completed 


Generally, any consideration for a taxable supply that has not been paid 
Or invoiced or otherwise become due or been paid before May, 1991 will 
be subject to GST, regardless of when the supply was made. The general 
rules for determining the time at which tax is payable are set out in 
section 168. One of those rules provides that tax is payable no later 
than the end of the month following the month in which the supply is 
completed. For this purpose, the supply is considered to have been 
completed, in the case of a sale of goods delivered to the recipient on 
a consignment, sale-or-return or similar basis, in the month in which 
the recipient acquires ownership of the goods or supplies them to 
another person and, in any other case of a sale of goods, the month in 
which the recipient acquires ownership or possession of the goods. 
Subsection 337(10) treats this month of completion as being April, 1991 
where the actual month of completion is prior to 1991 to ensure that 
where a pre-1991 sale becomes taxable by virtue of the consideration not 
being paid or becoming due until after April, 1991, the tax on that 
consideration is payable no later than May 31, 1991. 


=. (09! 4= 


Subsection 337(11) Application 


This subsection provides that the rules in section 337 with respect to 
Supplies straddling the start-up date of the GST do not apply to 
Supplies made under a budget payment arrangement..(1..¢6.,,,. equal, balling, 
plan) for which special rules are set out under section 338. 


Section 338 Budget payment arrangements 


the general. prorating rule for transactions straddling the start-up date 
does not apply to payments for goods or services under budget payment 
plans. In these instances, GST applies to all amounts invoiced after 
1990. However, section 338 provides for a year-end reconciliation so 
that GST, in effect, applies only to goods delivered or services 
performed in 1991. The rules in this section apply only where the 
payment reconciliation takes place before 1992. 


Subsection 338(1) Budget arrangements 


This subsection requires the supplier of property or services provided 
during any period beginning before 1991 and ending after 1990, and paid 
for under a budget payment arrangement providing for a reconciliation of 
the payments at or after the end of the period, but before 1992, to 
calculate an amount determined by the formula set out in this 
subsection. The amount represents the difference between the GST 
payable only in respect of the property or services that were supplied 
after 1990, and the tax payable by the recipient in respect of all of 
the property or services that were invoiced in 1991. 


subsectiom 338(2),* Collection,of, tax 


Where the amount determined under subsection 338(1) is a positive amount 
(i.e., where the recipient has not paid the full amount of GST payable 
in respect of the property or services received after 1990), and the 
supplier of the property or services is a registrant, the supplier is 
required to collect this amount as tax from the recipient at the time 
the invoice for the reconciliation is issued. 


Subsection 338(3) Refund of excess 


Where the amount determined under subsection 338(1) is a negative amount 
(i.e., the amount of GST paid by the recipient over the period exceeds 
the tax payable in respect of the property or services received after 
1990), and the supplier of the property or services 1S a registrant, the 
supplier is required to refund or credit the amount to the recipient and 
issue an appropriate credit note in accordance with section 232. 


Subsection 338(4) Continuous supply 


In the case of a continuous supply of property or services under a 
budget payment arrangement where the time at which the property or 
services supplied cannot be determined for purposes of calculating the 
amount determined by the formula set out 1n subsection sacl) ene 
supply is to be prorated in equal parts according to the number of days 


in the period. 
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Section 339 Progress payments 


Where property or services are supplied pursuant to a construction 
contract, GST does not apply to any part of the consideration for the 
supply (regardless of when it is paid or becomes due) that relates to 
property and services provided under the contract before 1991. However, 
if a progress payment is made or becomes due after August 1989 and 
before 1991 and is in respect of property and services to be supplied 
after 1990, GST applies to the payment since it is treated as having 
become due on January 1, 1991. 


Under the rules in section 168, tax in respect of property or services 
supplied under a construction contract is payable no later than the end 
of the month following the month in which the construction is 
substantially completed, except for tax in respect of holdbacks which 
becomes payable on the earlier of the day the amount held back is paid 
and the day it becomes payable. Consistent with this treatment, 
paragraph 339(c) provides that where a contract is substantially 
completed before December 1990 and part of the consideration is taxable 
(i.e., relates to property or services supplied after 1990), the 
completion date is considered to be December 1, 1990. The result is 
that all tax in respect of the contract (except for tax in respect of 
amounts held back) becomes payable no later than January 31, 1991. 


Section 340 Rent and royalty payments 


The transitional rules governing prepaid rents, royalties and similar 
payments attributable to any period before or after 1990 are outlined in 
this section. 


Subsection 340(1) Prepayment of rent and royalties 


Rent, royalty and similar payments that are attributable to a period 
after 1990 and are paid or invoiced or otherwise become due after 

August 1990 and before 1991 are subject to GST, if the supplier of the 
property giving rise to the rent, royalty or other payment is a 
registrant. The GST in these circumstances is considered to have become 
collectible by the supplier who, therefore, must account for the tax on 
the supplier's first GST return in 1991. However, this rule does not 
apply to lease payments which are grandfathered under subsection 340(3). 


Subsection 340(2) Idem 


This subsection parallels a similar rule in subsection 337(6) for sales 
of goods and services. Subject to the special grandfathering rule for 
certain leases under subsection 340(3), GST is payable on lease payments 
to the extent the payment is made or becomes due after August 1989 and 
before September 1990 and is attributable to a period after 1990. In 
such cases, the recipient must self-assess and remit tax on or before 
April 1, 1991. This provision does not apply to property leased to 
consumers. 


Subsection 340(3) Rent, etc. paid before 1994 under certain leases 


This subsection grandfathers for 3 years payments made under written 
agreements for the lease of automobiles by any person and for the lease 
of equipment for use by doctors, dentists and other health care 
practitioners (as defined in Part II (Health Services) of Schedule V) in 
the practise of their health care profession, provided the lessee takes 
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possession of the automobile or equipment before 1991. Both lease 
payments attributable to a period before 1994 and any payments made 
towards the purchase of the property (e.g., upon exercising a buy-out 
option) qualify for the grandfathering as long as they are made under a 
written agreement entered into before 1991 and the payment is made 
before 1994, 


Subsection 340(4) Periods before 1991 


Pursuant to this subsection, GST does not apply to any rent, royalty or 
similar payment attributable to a period before 1991, provided that the 
amount is paid or invoiced before May 1991. 


Subsection 340(5) Application 


This subsection provides that the special rules governing rent and 
royalty payments do not apply to payments associated with the use of 
intangible personal property where the amount of the payments does not 
vary with the amount of or profit from the use of or production from the 
property. For instance, a lump sum payment paid in 1990 to an author 
for all the rights associated with a book written by the author is not 
subject to GST. 


Subsection 340(6) Agreements before August 8, 1989 


Under this subsection, GST does not apply to any consideration payable 
under a written agreement in respect of the lease of tangible personal 
property (if the property is a capital property of the supplier), where 
the agreement is entered into before August 8, 1989 -- the date on which 
the GST Technical Paper was released. Relieved under this provision are 
both lease and lease buy-out payments. 


Subsection 340(7) Variation of agreement 


The purpose of subsection 340(7) is to ensure that the special 
transition provision in subsection 340(6) which provides relief from 
payment of the GST in respect of certain lease agreements entered into 
before August 8, 1989 do not apply where the agreement is renewed, 
varied or altered on or after that date. 


Section 341 Services 


This section provides the transitional rules for services (other than 
transportation services) which are partially or fully performed before 
1991 as well as for prepaid services which are performed after 1990. 


Subsection 341(1) Services before 1991 


A service (other than a transportation service) which is substantially 
or entirely performed before 1991 is not subject to GST as long as the 
consideration in respect of the service is paid or invoiced before 


May e199" 


Subsection 341(2) Idem 


Where a service (other than a transportation service) is partly, but not 
substantially, performed before 1991 and partly performed after 1990, 
this subsection provides that GST does not apply to any consideration 
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for that part of the service performed before 1991, provided that the 
consideration is paid or invoiced prior to May 1991. 


Subsection 341(3) Services after 1990 


Pursuant to this subsection, unless substantially all of a service 
(other than a transportation service) is performed before 1991 (see 
subsection 341(1)), GST applies to the consideration paid or invoiced or 
otherwise becoming due after August 1990 and before 1991 that relates to 
that part of the service provided after 1990. Consideration paid or 
becoming due after August 1990 and before 1991 is treated as having been 
invoiced on January 1, 1991 and as not having been paid before that 
date. Thus, tax in respect of that consideration becomes payable on 
January (piss 


Subsection 341(4),(5) Memberships and admissions 


This subsection treats the supply of a membership in a club, an 
organization or an association (but not the supply of a right to acquire 
such a membership) and the supply of an admission to a place of 
amusement, a seminar, an activity or an event as a supply of a service 
for purposes of the transitional provisions. As a result, the GST 
treatment of services supplied in the transition period apply to 
memberships and admissions. While this means that the normal prorating 
rules apply to memberships, a special rule is provided in section 345 
for lifetime memberships. An initiation fee for the right to acquire a 
membership for a period is treated as consideration for a supply of 
intangible property. Therefore, GST does not apply to such fees paid 
before 1991. 


Subsection 341(5) Combined supply 


The timing of liability for tax under Part IX on domestic supplies 
depends on whether the supply is of a service, goods or real property. 
Where a combination of these are supplied for a single amount, 
subsection 168(8) ensures that the supply is treated as a single supply 
with the tax@liabality var vsing. at ‘a single pont) inrtime. 

Subsection 341(5) provides that where a combined supply includes 
property which is not subject to tax under Part IX of the Act as a 
result of the transitional rules, the transfer of that property will not 
determine the timing of any liability for tax on the remainder of the 
Supply. For example, suppose a person purchases several computers 
together with computer training services for staff under one contract 
that provides for the delivery of the computers in November 1990, the 
training to commence in January 1991, and a single payment for both that 
is due upon the completion of the training on January 31, 1991. Since 
delivery of the computers occurs prior to 1991, the portion of the 
payment attributable to the computers is not subject to GST. As the 
training is performed entirely in 1991, the portion of the payment 
attributable to this service is taxable. However, in the absence of any 
overriding provisions, since the computers would be of greater value 
than the training, subsection 168(8) would suggest that tax on the 
training is payable in the month following delivery of the computers -- 
that is, in December 1990 which is before the start-up of the GST. 
Subsection 341(5) treats the supply of the training as though it were a 
separate supply. As a consequence, the tax on the training services is 
payable when the payment becomes due on January 31, 1991. 
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Subsection 341(6) Application 


Subsection 341(6) provides that the transitional rules set out in 
section 341 do not apply where the rules in section 338 relating to 
budget payment arrangements apply. 


Sections 342 and 343 Transportation services 


Special transitional rules are provided for transportation services in 
these sections. The rules governing passenger transportation services 
are set out in section 342. Freight transportation services are dealt 
with in section 343. These rules are intended to simplify the 

transition to the new tax for the suppliers of transportation services. 


Subsection 342(1) Transportation of individuals 


Under this subsection, a passenger transportation service commencing 
before 1991 and ending before February 1991 is not subject to GST, 
provided the consideration for the service is paid or invoiced before 
May 1991. 


Subsection 342(2) Idem 


Under this subsection, any passenger transportation service which begins 
before 1991 and ends after January 1991, and in respect of which the 
consideration is paid or invoiced after August 1990 and before May 1991, 
is subject to GST on 50 per cent of the consideration for the service. 


Subsection 342(3) Transportation pass 


The one instance where the general prorating rule for services 
straddling the start-up date applies to transportation services is in 
the case of transportation passes. Under subsection 342(3), tax applies 
on a prorated basis in respect of transportation passes that are valid 
for any period extending from before 1991 to beyond January 1991, if the 
consideration for the pass is paid or invoiced after August 1990 and 
before May 1991. 


Subsection 343(1) Freight transportation services 


Under this provision, any continuous freight transportation service 
beginning before 1991 is not subject to GST, provided the consideration 
for the service is. paid or invoiced before May 1991. 


Subsection 343(2) Freight transportation services after 1990 


Freight transportation services provided entirely after 1990, but 
prepaid any time after August 1990 and before 1991, are subject to GST. 
The consideration for freight transportation services beginning in 1991 
which is paid or invoiced after August 1990 and before 1991 is, under 
this subsection, considered to be invoiced on January 1, 1991 and not to 
have been paid before that date. As a consequence, GST on the amount 
paid or invoiced becomes payable on January Li L991. 
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Section 344 Funeral services 


The purpose of section 344 is to provide greater certainty in the 
application of the rules governing prepaid supplies to funeral services. 
Funeral services supplied after 1990 pursuant to a contract entered into 
prior to September 1, 1990 are not subject to GST. 


For purposes of this section, "funeral services" includes the provision 
of anysproperty, including a burial plot; «coftinsor headstone, arelatang 
to the funeral, burial or cremation of an individual provided under a 
funeral service arrangement. 


Subsection 344(2) exempts from the GST prepaid funeral services supplied 
after 1990 where the arrangement for the funeral services is entered 
into before September 1990 and the funds for the arrangement are held by 
a trustee who is responsible for acquiring the funeral services. 
Subsection 344(3) states that GST does not apply to the consideration 
for funeral services where a written contract for the provision of these 
services was entered into prior to September 1990. 


Section 345 Lifetime memberships 


This section deals with the GST treatment of lifetime memberships 
partially or totally paid after August 1990 and before 1991. Because of 
the obvious difficulties associated with attempting to prorate a 
lifetime membership, this section is intended to simplify the transition 
to the new tax by treating any amount of the consideration for the 
membership paid after August 1990 and before 1991 that exceeds 

25 per cent of the total consideration for the membership as being 
invoiced on January 1, 1991 and as not having been paid before that 
date. Consequently, if the total consideration for the supply of a 
lifetime membership is paid after August 1990 and before 1991, only 

75 per cent is subject to the tax. 


Section 346 Transitional credit 


In recognition of the costs involved in preparing for the introduction 
of the GST, this section provides a one-time transitional credit of up 
to $1,000 for small business. This credit is available to businesses 
which are required to become GST registrants and which have annual sales 
of $2 million or less. 


Subsection 346(1) Transitional credit for small business 


This subsection provides for the payment of a specified amount, as 
determined in subsection 346(2), to small business registrants. The 
payment is limited to persons, other than a listed financial institution 
referred to in paragraph 149(1)(a), who make taxable supplies of less 
than $500,000 in their first fiscal quarter of 1991 or in any 3-month 
period beginning in 1990 throughout which the person carried on 
business. Therefore, if, for example, a registrant operating a business 
in which sales tend to be higher in the first quarter than at other 
times of the year, has sales exceeding $500,000 in the first quarter of 
1991, the registrant will still qualify for the credit if sales revenue 
from the business over any three-month period beginning in 1990 is below 
the threshold. 


For persons filing on a monthly or quarterly basis, the payment is to 
made by way of a deduction from the amount of GST the person is 
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otherwise required to remit for the reporting period that includes the 
last month of the registrant's first full fiscal quarter in 1991. In 
the case of annual filers, the credit is obtained by filing an 
application for a rebate with the Minister of National Revenue. 


Subsection 346(2) Specified amount 


This subsection provides that a registrant’s transitional credit is to 
be $300 plus 2% of taxable supplies over $15,000 in any quarter 
beginning after 1989 and before April, 1991, to a maximum of $1,000. 
Where the registrant is a member of a group of associated persons, the 
sum of all the credits of the members of the group is to be limited to 
525.000. 


Subsection 346(3) Application for rebate 


Registrants who are annual filers and qualify for a rebate of the 
transitional credit must apply for the rebate no later than the day the 
registrant is required to file a return for the registrant’s first 
fiscal year beginning after 1990. 


Subsection 346(4) Application of provisions 


The provisions of Division VI apply to section 364 as if the rebates of 
the transitional credit for small business were paid or payable under 
that Division. These provisions set out the rules relating to the 
application for and payment of the GST rebates. 
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SUBCLAUSE 12(2) Commencement 


This subclause is the coming-into-force provision for Part IX of the 
Excise Tax Act under which the GST is imposed. Subject to the GST 
transitional provisions in Division IX, Part IX applies to supplies 
where any part of the consideration for the supply is invoiced or 
otherwise becomes due after 1990 and is not paid before 1991. However, 
GST is not payable on any part of the consideration that is paid or 
becomes due before 1991 unless otherwise provided under the special 
transitional provisions in Division IX. Part IX also applies to sales 
of real property the ownership or possession of which is transferred 
after 1990 and any supplies that are treated under the Act as having 
been made or in respect of which the supplier is treated as having 
collected tax. Finally, Part IX applies to goods imported under the 
provisions of the Customs Act after 1990 and to supplies in respect of 
which the GST applies by virtue of the transitional provisions contained 
inp Divisione Lx 


SUBCLAUSE 12(3) Application of anti-avoidance rule 

The general anti-avoidance rule, set forth in section 274 of Part IX, is 
applicable to all transactions occurring after March 1990 which are 
related to Part VilI (federal sales tax rebates) and to Part Ex (GST). 
CLAUSE “13 

Schedule I, Sections 1 to 4 Certain excise taxes repealed 

This clause repeals the excise taxes on the products enumerated in 


sections 1 to 4 of Schedule I to the Excise Tax Act. These include 
lighters, coin-operated amusement devices, smokers’ accessories and 


matches. The amendment comes into force on January 1, 1991. 
CLAUSE 14 
Schedule I, Paragraphs 8(b) and (c) Non-application of excise tax to 


certain air conditioners for 
motor vehicles 


Relief from the excise tax on air conditioners for motor vehicles or 
installed in motor vehicles is currently provided in circumstances where 
the air conditioner or motor vehicle in which it is installed is sold 
exempt from federal sales tax. As the manufacturer’s sales tax will no 
longer apply after 1990, paragraphs 8(b) and (c) of Schedule I are being 
amended. 


After 1990, relief from the excise tax on air conditioners for motor 
vehicles is available only where the air conditioner or the vehicle in 
which it is installed is sold under conditions that would qualify the 
sale as a zero-rated supply under the GST. The amendment comes into 
force, on Januany 1, 1991; 


CEAUSERI5 
schedule 17 Section 10 Non-application of excise tax to certain 


motor vehicles 


Currently, relief from the excise tax on heavy automobiles is provided 
where the vehicle is sold exempt from federal sales tax. 
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As per clause 14, this amendment provides that, after 1990, relief from 
the excise tax on heavy automobiles will be provided where the vehicle 
is sold under conditions that would qualify the sale as a zero-rated 


supply under the GST. The amendment comes into force on January 1, 
19.91. 


CLAUSE 16 


schedule II, Section 1 Adjustments to tobacco excise taxes 


This amendment to section 1 of Schedule II to the Excise Tax Act 
increases the rates of excise tax imposed under that Act on cigarettes 
and manufactured tobacco. 


These rate adjustments will maintain aggregate government revenues from 
sales and excise taxes and duties on these products at existing levels, 
offsetting the substantial reduction in sales tax revenues that will, 
occur as a result of the replacement of the 19 per cent manufacturer’s 
sales tax with the 7 per cent goods and services tax. The amendment 
eomes anto force on January 1, 1991. 


GUAUSE 17 

pecnedule wlil,. Section 28 Sales tax exemption on electronic 
point-of-sale and related inventory control 
equipment 


This amendment to Schedule III to the Excise Tax Act introduces an 
exemption from the manufacturers” sales tax for certain cash registers, 
electronic point-of-sale equipment and related inventory control 
equipment. This exemption is effective December 19, 1989. It 
complements the 100 per cent capital cost allowance for this equipment 
announced in the Goods and Services Tax Technical Paper. Taken 
together, these two provisions will reduce the after-tax cost Of 
acquiring the technology required to accommodate the GST at the retail 
level by approximately 20 per cent. 


CGEAUSHeeks 
Schedules Vi to Vil 


This clause amends the Excise Tax Act by adding thereto Schedules Ves) 
VII. These schedules list exempt supplies, zero-rated supplies and 
non-taxable importations under the GST. 
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Consequential Amendments 


iWewers ALI Customs Act 


Cravsks 19. to 21 


These consequential amendments to the Customs Act relate to provisions 
of that Act providing for refund, abatement or drawback of “duties" -- 
under the existing definition of that expression in the Customs Act -- 


under stated conditions. That definition includes "... taxes levied on 
imported geods under ... the Excise Tax Act..2”. 


The purpose of the amendments is to exclude, from the expression 
"duties", GST levied under Part IX of the Excise Tax Act where the 
object of a customs provision is the refund, rebate or drawback of 
“duties". GST is payable on importations of goods under section 212 of 
the Excise Tax Act. However, where it is paid by a business for use in 
a commercial activity, that business is able to recover the GST through 
the input tax credit mechanism, the basic rules for which are contained 
in sections 169 and 170 of the Excise Tax Act. In the absence of these 
amendments, the Customs Act would also permit recovery of GST paid on 
importations of goods, thus potentially resulting in double recovery of 
Gor. 


These amendments to the Customs Act come into force on January 1, 1991. 


CLAUSE 19 


Supsection 2(1)) Definition “duties” 


This amendment excludes GST from the meaning of "duties" where that 
expression is used in the respective section, subsection or paragraph 
identified in the amended definition "duties" in subsection 2(1) of the 
Customs Act. 


CLAUSE 20 
Section 79.1 Certain duties not included 


This new section of the Customs Act provides that any abatement or 
refund of duties referred to in sections 78 and 79 of that Act excludes 


AMGECDALEC Or srerund fof GST. 
CLAUSE 21 
Section 85 Certain duties not included 


This clause permits regulations contemplated under this section of the 
Customs Act to be made for drawback purposes without application to GST 


that has been paid. 


aS 0 = 


ewer, IEILICR CGUSieOms Wevesieie 


CEAUSES 225 tO 732 


These consequential amendments to the Customs Tariff -- as in the case 
of the amendments to the Customs Act above -- are with respect to 
provisions allowing remission, refund or drawback of "duties". The 


general purpose of the amendments is to exclude application of relief 
thereunder to any goods and service tax (GST) that was paid or payable. 


These amendments come into force on January 1, 1991. 
CLAUS He22 
Section 66 Definitions 


The definition "excise taxes" under the Customs Tariff is limited to the 
excise taxes imposed under Parts III and IV of the Excise Tax Act, i1.e., 
taxes other than GST. The definition “goods and services tax" has been 
introduced into the section for purposes relating to the duties relief 
provisions of Part Til of the Customs Taritt. 


CLAUSE2 5 
Subsection 74(3) Relief for machinery and equipment on list 


In the circumstances to which section 74 of the Customs Tariff applies 
to an importation of certain machinery and equipment, no customs duty is 
payable. Subsection 74(3) is introduced to establish the value of the 
goods that is to be used, in these circumstances, for calculating the 
GST payable on the importation. 


CLAUSE 24 


Subsection 75.1(2.1) Relief for machinery and equipment on the Free 
Trade list 


Subsection 75.1(2.1) is introduced into the Customs Tariff for the same 
reasons as indicated above for subsection 74(3) except that it applies 
in the case of importations of machinery and equipment described in the 
Free Trade list. 


CLAUSE 25 
Section 84 Relief for imported goods subsequently exported 
This amendment precludes relief from GST under this section of the 


Customs Tariff; rather, GST relief arises through the input tax credit 
mechanism provided in Part IX of the Excise Tax Act or by way of a 


= Sol 


regulation issued pursuant to subsection 215(2) of the Excise Tax Act 
where partial relief only is to be granted. 


CLAUSE 26 
Section 86 Release of imported goods 


This amendment to section 86 of the Customs Tariff is to ensure LEINGWE » Anse 
there is any GST payable on an importation of goods qualifying tor 
duties relief under section 84 of that Act, such GST must be accounted 
for (in accordance with section 32 of the Customs Act) in respect of any 
release of the goods. 


CLAUSE 27 


subsection 93(3) Exception 


Subsection 93(3) is introduced into the Customs Tariff to provide that, 
notwithstanding a remission of customs duty granted in respect of an 
importation of goods (under Part II of the Customs Tariff), for purposes 


of calculating the value of the goods on which GST is payable -- see 
subsection 215(1) of the Excise Tax Act -- that value is to be 


determined as if such relief from customs duty had not been granted. 
(Customs duty is the customs duty imposed under Part I of the Customs 
fa eet e) 


The amendment makes an exception, however, in the case of importations 
qualifying under section 88 of the Customs Tariff. That section deals 
with the situation where goods are returned to Canada after having been 
repaired abroad or had equipment added abroad and which goods initially 
had been exported from Canada under customs supervision for that express 
purpose. 


CLAUSE 28 


Paragraphs 99/ (a) to (c)~ Relief for obsolete or Surplus goods 


Section 97 of the Customs Tariff applies in respect of recovery of 
duties paid on imported goods subsequently found to be obsolete or 
surplus to requirements, to have not been used for any purpose in Canada 
and to have been destroyed under customs supervision. The amendments to 
paragraphs (a) to (c) are required to ensure that any GST paid on such 
goods is not to be recovered through the tariff provisions. 


CLAUSE 29 


Subsection 100(1) Relief by way of refund 


Subsection 100(1) is a refund provision in respect of duties that were 
paid on goods imported. The amendment is to ensure that a refund of GST 
is excluded from the provision as any GST relief will be by way of 
provisions in Part IX of the Excise Tax Act. 


CLAUSE 30 


Section 104 Waivers 


Section 104 of the Customs Tariff permits the rights to duties 
recoveries under that Act to be transferred by waivers. The amendment 
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to section 104 as to ensure that, 1f there. 1s “any, right, toerecovery of 
GST paid on goods imported, it cannot be-transfterred by means .of such 
waivers. 


CLAUSE 31 


Paragraphs 105(2)(e)jeande(d) Merechantable scrap or waste 


This amendment to paragraphs (c) and (d) of subsection 105(2) of the 
Customs Tariff is to ensure that the references therein to "rate of 
duties" means the rate of customs duties and does not include GST. Any 
GST payable will be levied through the operation of the provisions of 
Part Dxrof the Excise. Taxeact. 


CLAUSE 32 


subsect10n 2107 (1) Interest 


Subsection 107(1) of the Customs Tariff provides for the payment of 
interest in respect of duties that were paid on imports but for which a 
drawback or refund claim has been filed. The amendment to this 
Subsection is to clarify that such amounts of duties are exclusive of 
any GST paid and the interest calculation, where applicable, must be 
limited to this extent. 
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CLAUSHS« 33 5COn 36 


These clauses amend the schedule to the Excise Act which enumerates the 
excise duties on spirits, beer and tobacco products. Clause 33 
increases the excise duties on distilled spirits and on spirit coolers. 
The excise duties on all types of beer are increased in clause 34 and 
the excise duty on raw leaf tobacco is increased in clause 35. These 
increases are all effective on January 1, 1991. 


These adjustments are necessary to maintain current federal revenues 
from each of the product categories identified and to ensure that 
unintended shifts do not occur in the relative tax burden on different 
but competing product categories. Similar adjustments are made in 
clause 7 to the excise taxes on wine, and in clause 16 to the excise 
taxes on cigarettes and manufactured tobacco. 
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Paiste. Income Tax Act 


CLAUSE 37 


Subsections 6(1)(e.1), (7) and (8) Employee benefits 


Section 6 of the Income Tax Act provides that certain amounts received 
as employee benefits are to be included in computing the income of 


employee. Pursuant to new subsection 6(7) (described below), the value 
of a benefit in respect of property or a service provided to an employee 
is to be determined net of any GST on the property or service. Except 


where the supply of the property or service is a zero-rated or exempt 
Supply, new paragraph 6(1)(e.1) requires an additional amount to be 
added to the income of the employee equal to 7 per cent of the value of 
the employee benefit net of any applicable provincial tax in respect of 
the property or service, such as provincial retail sales tax, that is a 
prescribed tax under section 154 of the Excise Tax Act. This generally 
results in the employee being required to include in income’ the amount 
of GST that would have been payable in respect of the benefit had the 
property or service been purchased in the marketplace. The exclusion 
for zero-rated supplies (such as groceries) and exempt supplies (such as 
group life insurance) removes from this rule those benefits that would 
not be taxable under the GST if the employee were to acquire the 
property or service directly. 


New subsection 6(7) provides that, in calculating the amount of a 
benefit required by paragraph 6(1)(a) or (e) to be included in computing 
the income of an individual from an office or employment, where the 
amount of the benefit is determined by reference to the cost of the 
property or service to a person, that cost shall be determined without 
reference to any GST payable in respect of the property or service by 
the person. This ensures that the amount included in the employee’s 
income is the same whether or not the employer has been entitled to 
recover the GST by way of an input tax credit or a rebate. 


New subsection 6(8) provides rules governing the tax treatment of a GST 
rebate received by an employee in respect of an amount deducted by the 
employee under section 8. As a general rule, the GST will be included 
in determining the cost to an employee of any taxable property or 
service for which a deduction is permitted by section 8 in computing the 
income of the employee from an office or employment. New 

subsection 6(8) applies where an employee has claimed a deduction 
permitted under section 8 in respect of an expense or in respect of the 
capital cost of property (such as an automobile) and the employee has, 
in a taxation year, received a GST rebate in respect of the deduction. 
Where the rebate is in respect of an expense, the rebate is included in 
computing the income of the employee for the taxation year in which the 
rebate is received. Where the rebate is in respect of the capital cost 
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of property, the rebate reduces the capital cost of the property at the 
time the rebate was received. 


Example 1 


Assume that, throughout a year, an employer makes available to an 
employee an automobile which the employer acquiredwtores 2070 00mM(plie 
$1,400 GST and provincial sales tax (PST) on $21,400 equal to 
$2,140). Assume further that the employer claims an Input weaxVeCredLrt 
in respect of the vehicle equal to the full $1,400. For the purpose 
of calculating the stand-by charge under paragraph (6)(1)(e), the 
capital cost of the vehicle to the employer is therefore $22,140. 

The amount included in the employee’s income for the year under 


paraguaph 6(1))(e) vs $5,313.60 ($227140°% 9243) 2 Sthebancuntainenuced 
in the employee’s income under paragraph 6(1)(e.1) is S50) (7. br ke eae 
x ($22,140 - $2,140)). Another way to calculate the amount added 
under paragraph (e.1) is to multiply the factor .07(1-PST rate) by 
Ehembenefitraddéed ‘under? paragraph’ (e) (ines ,22071l—eyt xs 5e 1560). 
Example 2 


Assume\vanvemployee deducted $5,7350°>($5,000eb S350%GST) *£orstheri991 
taxation year under section 8 in respect of certain property or 
services. The employee receives a GST rebate of $350 in the 
employee’s 1992 taxation year in respect of the property or services. 
The employee would therefore be required to include $350 in income 
unger paragraph 6(8)(c) for the _19S2\ taxation year: 


Example 3 


Assume an employee purchased an automobile in March 1991 for a 
GST-included price of $20,000 in circumstances in which capital cost 
allowance (CCA) may be claimed by the employee under 

paragraph 8(1)(j). CCA deducted by the employee for the 1991 
taxation year in respect of the automobile was $3,000 ($20,000 X 
15/100). The employee’s GST rebate in February 1992 is $196 

($3 7000) Xx7/107)4 Under paragraph 6(8) (da); ithercapital costeronsene 
1992 taxation year is considered to be $19,804 ($20,000-$196). The 
undepreciated capital cost of the automobile for 1992 in respect of 
whach CCA may «be claimed forel992 16, thereforess167 804 
($19,804-$3,000). 


These amendments to section 6 are applicable to the 1991 and subsequent 
taxation years. 


CLAUSE 38 


Subsections (11) )Gst Rebate 


New subsection 8(11) of the Income Tax Act provides that, ‘forsthe 
purposes of sections 6 and 8, a GST rebate paid or payable to a taxpayer 
shall be deemed not to be a reimbursement received by the taxpayer or to 
which the taxpayer is entitled. This amendment ensures that expenses 
which a taxpayer is entitled to deduct under section 8 will include any 
GST paid by the taxpayer and included in such expenses. The treatment 
of the rebate for income tax purposes is described in the commentary on 
section 6 and illustrated in example 3 thereof. 


This amendment is applicable to the 1991 and subsequent taxation years. 
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CLAUSE 39 


Paragraph i 2( 1) (x) and Subsection (2.2) Inducements, etc. 


Paragraph 12(1)(x) of the Income Tax Act provides that certain 
inducements, reimbursements, contributions, allowances and assistance 
received by a taxpayer will be included in income. This paragraph 
requires that such amounts received in the course of earning income from 
a business or property which have not reduced the cost or capital cost 
of the related property or the amount of the related expense will be 
included in income unless the taxpayer elects to reduce the cost or 
capital cost, as the case may be, of the property under 

subsectrons13 (7-4) "or 53(2. 1); 


Paragraph 12(1)(x) is amended to clarify that reimbursements, 
contributions and allowances or assistance received in respect of an 
outlay are subject to the application of paragraph 12(1)(x) on the same 
basis as such amounts received in respect of an expense. This amendment 
is applicable in respect of amounts received after January 1990. 


The amendment to subparagraph 12(1)(x)(v) ensures that no income 
inclusion is required under paragraph 12(1)(x) in respect of an amount 
that is deducted in computing any balance of undeducted outlays, 
expenses or other amounts under the Income Tax Act. Thus, for example, 
assistance that reduces the "pool" of expenditures in respect of 
scientific research and experimental development under section 37 is not 
included in income under paragraph 12(1)(x). The amendment to this 
paragraph is clarifying only and is applicable in respect of amounts 
received on or after May 23, 1985, the date on which paragraph 12(1)(x) 
became effective. 


Paragraph 12(1)(x) is also amended, in conjunction with the introduction 
of subsection 12(2.2), to provide that a taxpayer may elect to reduce an 
outlay or expense (other than an outlay or expense in respect of the 
cost of property) where reimbursements, contributions, allowances or 
assistance which would otherwise be included in income under 

paragraph 12(1)(x) are received in respect of the outlay and expense. 
Such election is required to be made by the filing date for the 
taxpayer’s income tax return for the taxation year of such receipt or, 
if the related outlay or expense is not incurred until the following 
taxation year, by the filing date for the return for that following 
year. The election applies only where the outlay or expense is made or 
incurred not more than three taxation years before or one taxation year 
after the taxation year of the related receipt. The amount so elected 
(up to the amount of the related receipt) reduces the amount of the 
receipt that would otherwise be required to be included in income under 
paragraph: 12(1)(%). It is iantended that subsection) )2(2.2) apply only 
in those cases where the set-off of an expense or outlay against a 
related receipt does not otherwise result from the application of 
general principles and subparagraph 12(1)(x)(vi). This amendment is 
applicable in respect of amounts received after January 1990. 


Paragraph 12(1)(x) is further amended by substituting the word "and" for 
the word "or" at the end of subparagraph (vii) thereof. This amendment 
Clarifies that an income inclusion of paragraph 12(1)(x) does not result 
if the inducement, contribution, allowance or assistance to which 
subparagraph 12(1)(x)(iii) or (iv) applies is otherwise included in 
income, or reduces the related cost, capital cost, outlay or expense by 
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reason of general principles or an election under the Act. This 


amendment is applicable in respect of amounts received after 
January 1990. 


Paragraph 12(1)(y) Automobile provided to partner 


Paragraph 12(1)(y) of the Income Tax Act imposes a Standby charge on an 
individual who is a member of a partnership or an employee of a member 
of a partnership and who is entitled to make personal use of an 
automobile provided by the partnership. Where a partnership makes an 
automobile available to such an individual or to a person related to the 
individual, paragraph 12(1)(y) requires the inclusion in the income of 
the individual of an amount equal to the standby charge that would, by 
reason Of paragraph 6(1)(e), be included in the individual’s income if 
the individual were employed by the partnership. 


Paragraph 12(1)(y) is amended to add a reference to new 

paragraph 6(1)(e.1). This amendment requires a taxpayer to include in 
income under paragraph 12(1)(y) an additional amount equal to 7 per cent 
of the standby charge net of provincial sales tax. Accordingly, the 
treatment of an individual who is entitled to make personal use of an 
automobile provided by a partnership is consistent with the treatment of 
an individual who has an automobile made available by the individual’s 
employer. See the commentary on new paragraph 6(1)(e.1). 


This amendment is applicable with respect to taxation years and fiscal 
periods ending after 1990. 


CLAUSE 40 


subsections 15(1.3) and (1.4) Shareholder benefits 


Subsection 15(1) of the Income Tax Act requires a shareholder to include 
in income the amount or value of certain benefits conferred upon the 
shareholder by a corporation. New subsection 15(1.3) provides the same 
rule for shareholder benefits as is provided with respect to employee 
benefits under new subsection 6(7). It provides that, for the purposes 
of determining the value of any benefit required by subsection 15(1) to 
be included in computing the shareholder’s income for a year, to the 
extent that the benefit is determined by reference to the cost to a 
corporation of a property or service, the cost is to be determined 
without reference to any GST payable by the corporation in respect of 
the property or service. 


New subsection 15(1.4) operates in a manner similar to new ’ 
paragraph 6(1)(e.1). It provides that, where subsection 15(1) requires 
the amount or value of a benefit to be included in computing the income 
of a shareholder in respect of a supply (other than a zero-rated supply 
or an exempt supply) of a property or service that is taxable under the 
GST, the taxpayer must also include in income an amount equal to 7 per 
cent of the amount or value of the benefit which is required by 
subsection 15(1) to be included in computing the taxpayer’s income net 
of any provincial tax, such as provincial sales tax, prescribed under 
section 154 of the Excise Tax Act. This generally results in the 
shareholder being required to include in income the GST that would have 
been payable in respect of the benefit had the property or service been 
purchased in the marketplace. 
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These amendments are applicable with respect to benefits conferred after 
ES SOF 


CLAUSE 41 


Paragraph 20(1)(hh) Repayments of inducements, etc. 


Paragraph 20(1)(hh) of the Income Tax Act is related to 

paragraph 12(1)(x) which requires the inclusion in income of certain 
amounts received by a taxpayer as an inducement or as a reimbursement, 
contribution, allowance or assistance in respect of the acquisition of 
property or an outlay or expense. Paragraph 20(1)(hh) allows for a 
deduction where an amount, previously included in income by reason of 
paragraph 12(1)(x), is required to be repaid. 


Paragraph 20(1)(hh) is amended to provide a deduction in computing 
income for amounts required to be repaid in respect of a particular 
amount that is by reason of subparagraph 12(1)(x)(vi) or 

subsection 12(2.2) not included in income under paragraph 12(1)(x). The 
particular amount is required, however, to relate to an outlay or 
expense (other than an outlay or expense that is in respect of the cost 
of property or that is, or would be if the taxpayer had sufficient 
income of the required character, be deductible under section 66, 66.1, 
66.2. or 66.4) that would, but for the receipt of the particular amount, 
have been deductible in computing the income of the taxpayer for the 
year of repayment or a preceding taxation year. 


This amendment will generally apply, for example, if a taxpayer repays 
an input tax credit that relates to the supply of a service. The 
earlier receipt of that input tax credit may generally assumed not to 
result in an income inclusion under paragraph 12(1)(x) (by reason of 
Subparagraph (vi) thereof) because the GST-included cost of that supply 
for income tax purposes would be reduced by tne amount of the credit. 
The repayment of the input tax credit in these circumstances would be 
deductible under paragraph 20(1)(hh). In this regard, see also the 
commentary on new subsection 248(17). 


This amendment is applicable in respect of amounts repaid after 
January 1990. 


Paragraph 20(1)(kk) Exploration and development grants 


Paragraph 20(1)(kk) of the Income Tax Act provides a deduction for a 
taxpayer in respect of the amount of assistance or benefit received as a 
deduction from, or reimbursement of, an expense that is a tax or 
royalty. The deduction is available only where two conditions are 
Satisfied. First, the tax or royalty to which the assistance or benefit 
relates is required to have been an amount that would have been 
deductible by the taxpayer in computing income if the assistance or 
benefit had not been received. Second, the assistance or benefit is 
required to result in the reduction of the taxpayer’s cumulative 
Canadian exploration expense, cumulative Canadian development expense or 
cumulative Canadian oil and gas property expense. The purpose of this 
rule is to prevent the effective double taxation of assistance or 
benefit when it reduces any such cumulative expense. 


Paragraph 20(1)(kk) is amended to ensure that a deduction is not 
available in respect of any assistance or benefit received by a taxpayer 
where the tax or royalty to which it relates is deductible in computing 
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the income of the taxpayer. This amendment is applicable in respect of 
amounts received after January 1990. 
Paragraph 20(1) (kk) is also amended so that it does not apply to the 
receipt of input tax credits and rebates in respect of the GST. This 
amendment is applicable after 1990. 
GLAUSES +42-to ‘44 


Subparagraphs 66.1(6 


Resource expenses 


Sections 66.1, 66.2 and 66.4 of the Income Tax Act allow for deductions 
in respect of a taxpayer’s cumulative Canadian exploration expense, 
cumulative Canadian development expense and cumulative Canadian oil and 
gaS property expense, respectively. Amounts of assistance related to 
such expenses reduce these cumulative accounts. New 
Subparagraphs’*66.1('6)(b) (iv.l),. 66.2(5)(b) (P1161 prand66..4(5) Cb) (ii TD) 
are introduced to ensure that the cumulative accounts are 
correspondingly increased where such assistance is repaid pursuant to a 
legal obligation. Because of the rule in new subsection 248(17), the 
repayment of assistance would include the repayment of an input tax 
credit by a taxpayer pursuant to an assessment under Part IX the Excise 
LCS INE 


These amendments are applicable in respect of amounts repaid after 
January 1990: 


CLAUSE 45 


Section 80.2 Reimbursement by taxpayer 


Section 80.2 of the Income Tax Act is a special rule which applies where 
a taxpayer reimburses another person in respect of a Crown resource 
royalty payable by the other taxpayer. Where the reimbursing taxpayer 
is resident in Canada or carrying on business in Canada, that taxpayer 
is treated as not having made the reimbursement but is treated as having 
paid a non-deductible Crown resource royalty equal to the amount of the 
reimbursement. In addition, the recipient of the reimbursement is 
treated as not having received it. As a consequence, the reimbursing 
taxpayer is denied a deduction in respect of such reimbursement and the 
recipient of the reimbursement would not be required to include the 
amount of such reimbursement in computing income. 


Section 80.2 is amended to ensure that the rules provided thereunder 
extend to amounts characterized as contributions or allowances paid in 
respect of non-deductible Crown royalties where such amounts cannot be 


characterized as reimbursements. This amendment is related to the 
amendments to paragraph 12(1)(x) and the introduction of 
subsection 12(2.2). It would ensure, for example, that the rules 


denying the deduction of Crown royalties cannot be circumvented by 
allowing the recipient of an amount characterized as a contribution or 
allowance in respect of Crown royalties to eliminate an income inclusion 
under paragraph 12(1)(x) in respect of the receipt by reason of an 
election under subsection 12(2.2). 
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Section 80.2 is further amended to ensure that a reimbursing taxpayer 
may not claim a deduction in respect of an amount payable, if the amount 
payable relates to a payment to which the rules in section 80.2 apply. 

A corresponding amendment ensures that a taxpayer is not required to 
include an amount in income by reason of becoming entitled to receive 
such a payment. 


These amendments are applicable in respect of payments made after 
January 1990. 


CLAUSE 46 


Subsection 117.1(1) Annual adjustment 


Subsection 117 1 (1) of the Income Tax Act, .which)providesetor the 
indexing of various amounts, is amended as a consequence of the 
introduction of the GST credit. It is amended to provide for the 
indexing of the amounts of $100 and $190, being the amounts used in 
determining the GST credit under section 122.5. These amounts will be 
indexed annually starting with claims based on tax returns filed for the 
1991 taxation year. The increase in these amounts will be based on the 
annual increases in the Consumer Price Index in excess of 3%. 


CGEAUSHRAy, 
Section 122.4 Refundable federal sales tax credit 


Section 122.4 of the Income Tax Act, which provides for a refundable 
federal sales tax credit, is repealed as a consequence of the 
introduction. of the GST credit. The repeal of the FST credit is 
effective for the 1991 and subsequent taxation years. 


CLAUSE 48 
Sec ciom WA oy GS erecelbihe 


New section 122.5 of the Income Tax Act provides the rules for 
determining the GST credit for individuals. The new section provides a 
refundable tax credit of $190 to eligible individuals. An individual 
May also be entitled to additional credits: $190 for a qualified 
relation (such as the individual’s spouse) or for a dependant under 

19 years of age in respect of whom the individual claims an 
equivalent-to-married credit, and $100 for each other person under 

19 years of age who is wholly dependent on the individual or the 
individual’s spouse. A single individual (one with no qualified 
relation) may claim an additional credit equal to 2% of income in excess 
of the basic personal amount: for the, year ($6, U69> for. 1990)0 upr toma 
maximum of $100. The individual’s total credit in respect of a taxation 
year is reduced by five cents for each dollar of income that the 
taxpayer and the taxpayer’s qualified relation have in the year in 
excess of an indexed threshold ($24,769 for 1990). This threshold is 
the same as that used for the purposes of the refundable child tax 
credit. 


For the purposes of the GST credit, an “eligible individual” is defined 
in subsection 122.5(1) as an individual (other than a trust) resident in 
Canada who is married, a parent or at least 19 years old at the end of 

the year. A “qualified relation" of an individual is generally defined 
as a person of the opposite sex who is the individual’s spouse or, where 
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the individual and another person are the parents of a Childjetnartewocher 
person. An individual living separate and apart from the individual’s 
spouse at the end of a year by reason of a marriage breakdown is treated 
as not being a qualified relation of that individual for that year. As 
a result, both the spouse and the individual could claim separate GST 
credits in these circumstances. 


Subsection 122.5(2) provides that individuals who, at the end of the 
year, are confined to a prison or similar institution for more than six 
months are not eligible for the credit. Similarly, the credit is not 
available in respect of deceased taxpayers and to officers or servants 
(including members of their families and servants) of the government of 
a foreign country who are not subject to income tax under Part I of the 
ineomemlax ACE: 


Under subsection 122.5(3), to receive a credit for a taxation year, an 
eligible individual must complete a form that must be filed with 
individual’s income tax return for the year. The credit of an 
individual for a taxation year is considered to be paid by the 
individual on account of the individual’s tax for the year during months 
specified for that purpose in subsection 122.5(4). 


Subsection 122.5(4) stipulates that the months specified for a 
particular taxation year are July and October of the immediately 
following year and January and April of the second following year. The 
GST credit will thus generally be paid in four instalments: the first 
two payments being made in July and October of the year following the 
particular taxation year and the last two payments in the following 
January and April. For example, the credit computed on the basis of the 
1990 tax return will be paid in July and October 1991 and in January and 
April 1992. However, for the credit based on the return of income filed 
for the 1989 taxation year, the specified months in which GST credit 
instalments will be paid are December 1990 and April 1991. 


Subsection 122.5(5) provides that, where an individual is a qualified 
relation of another individual, only one individual may claim the GST 
credit. However, the individual making the claim is entitled to the 
additional $190 credit in respect of the qualified relation. For 
credits claimed in returns filed for the 1989 and 1990 taxation years, 
the individual claiming the new credit has to be the same individual who 
claims the refundable federal sales tax credits for those years. 
Subsection 122.5(5) also provides that, where the credit is less than 
$100, the credit will be paid in a lump sum rather than by instalments. 
No credit will be paid for amounts less than $1 or after the individual 
becomes a non-resident. The credit will also not be paid after the 
individual dies, except as provided by subsection 122.5(6). To be 
entitled to the credit in respect of a taxation year, the tax return for 
the year must be filed with the required form within 3 years after the 


endeorethat year. 


Subsection 122.5(6) enables a qualified relation of a deceased 
individual to file an application to receive the remaining payments that 
would otherwise have been made to the individual. 
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Example 1 


Calculation of GST credit for a married couple with two young 
children for the 1990 taxation year: 


Basic credit S190 
Spousal credit 190 
Two children. <2 x $100) 200 
580 

Net incomes of both spouses $30,000 

less: credit threshold Za Oo 

Si 542 3c 
Sloneseevere SS out $5), 2 sil (262) 
Gs tT eredit stor ene year S18 


The spouse claiming the credit will receive it in four instalments of 
$79.50 in duly and October, 1991) and January and: Aprid;, 1992. 


Example 2 


Calculation of GST credit for a single individual with no dependants 
for the 1990 taxation year: 


Basic credit $190 


Supplementary credit 
Individual’s net income $20,000 


less: basic tax credit amount 6S 


S36 825 

Add’ 2%. of $135 825 “(maxsn 610 0)) 100 
Individual’s net income SA0 WOW 
less: credit threshold 24,769 
NIL 

Soojcrec Cie S23 @ye jb NIL 

GST credit for the year $290 


The individual will receive the credit in four instalments of $72.50 
in July and October, 1991 and January and April, 1992. 


CLAUSE 49 


Paragraph 152(1)(b) Assessment 


Subsection 152(1) of the Income Tax Act requires the Minister of 
National Revenue to assess with all due dispatch a taxpayer’s return of 
income and to determine the amount of any refundable tax credit to which 
the taxpayer is entitled. Paragraph 152(1)(b) is amended to refer to 
the new GST credit provided under section 122.5. This amendment is 
applicable to the 1989 and subsequent taxation years. 


= 9195 = 


CLAUSE 50 


subsection 160.1(1.1) and (2.1) Leabilaty, for refunds 


puDpseectlone! 6051 (1. I): of the: Income ‘Tax Act, ‘relating [to ‘the scefund soft 
the refundable sales tax credit, is amended as a consequence of the 
replacement of such credit with the GST credit. That subsection was 
redundant in any event as a result of recent amendments to 

subsection 160.1(1) made effective for the 1988 and Subsequent taxation 
years. It is replaced with a provision similar to subsection NGO sae2 eel) 
which makes an individual and the individual’s qualified relation for 
the purposes of the GST credit jointly and severally liable to repay any 
excess GST credit previously paid to the individual. This amendment is 
applicable to the 1989 and subsequent taxation years. 


subsection 160.1(2.1) of the Act, which provides that an individual and 
the individual’s spouse are jointly and severally liable to repay any 
excess refundable sales tax credit, is repealed as a consequence of the 
repeal of the refundable sales tax credit provisions. This amendment is 
applicable to the 1991 and subsequent taxation years. 


CLAUSE 51 


Paragraph 163(2)(c) False statements or omissions 


Any taxpayer who, knowingly or under circumstances amounting to gross 
negligence, makes a false statement or omission in a return is liable to 
a penalty under subsection 163(2) of the Income Tax Act of 50 per cent 
of the amount of additional tax that is attributable to the omission or 
false statement. Paragraph 163(2)(c), which allows the 50 per cent 
penalty to be imposed where a false statement or an omission is made in 
respect of the refundable federal sales tax credit, is repealed as a 
result of the repeal of that credit and its replacement with the new GST 
credit. This amendment is applicable to the 1991 and subsequent 
taxation years. 


Paragvapn los (2) (eal) » «Penalty 


The addition of new paragraph 163(2) (eal) of ‘the Income TaxsAct iis 
strictly consequential on the introduction of the GST credit. The new 
paragraph imposes a 50 per cent penalty where a false statement or an 
omission is made in respect of that new credit. This amendment is 
applicable to the 1989 and subsequent taxation years. 


CLAUSE OZ 


Subsection 164(2.1) Refunds 


Subsection 164(2) of the Income Tax Act provides that, where a taxpayer 
is liable or about to become liable for other income tax payments, the 
Minister may apply the amount of overpayment to the other tax liability 
rather than make a refund. In such a case, the taxpayer is notified of 
that action. New subsection 164(2.1) provides that, where the GST 
credit otherwise payable in respect of a given month specified for that 
purpose is used in whole or in part to reduce a tax liability, the 
amount so used is generally treated as having been paid by the 
individual on the last day of the given month. However, with respect to 
the credit for July of each year, the amount is treated as having been 
paid on the day that is the earlier of the following October 31 and the 


= Od = 


date of the offset, but in any event not earlier than the end of July. 
In addition, where the return of income for the year or the relevant 
form is not filed by the due date for the return, the portion of the GST 
credit that is used to offset the tax liability is treated as having 
been paid by the individual no earlier than the time of the offset. 


This amendment is applicable to the 1989 and subsequent taxation years. 


Subsection 164(3) 


Subsection 164(3) of the Income Tax Act provides for the payment of 
interest on tax refunds. This subsection is amended as a result of the 
introduction of the GST credit to specify that no interest is payable to 
a taxpayer on that portion of the taxpayer’s tax refund that represents 
a payment of this particular credit. 


This amendment is applicable to the 1989 and subsequent taxation years. 


CLAUSE 53 


Subsection 248(1) Definition 


Subsection 248(1) of the Income Tax Act provides definitions of certain 

words and expressions used throughout the statute. Subsection 248(1) is 
amended to add the definition "goods and services tax". The definition 

refers to Part IX of the Excise Tax Act under which the GST is imposed. 

The amendment is applicable after 1990. 


Subsection 248(15) Change of use 


New subsection 248(15) of the Income Tax Act provides that, where a 
taxpayer incurs a liability for the GST in respect of the change of use 
at a particular time of a property, the liability so incurred is deemed 
to have been incurred immediately after the particular time in respect 
of the acquisition of the property. This amendment ensures that the GST 
liability arising as a consequence of a change of use is included in the 
cost or capital cost of the property for income tax purposes. 


This amendment is applicable after 1990. 


subsections 248 (16); (17) and (18) Sinput ’tax eredit sand rebate 


New subsection 248(16) of the Income Tax Act is a special rule under 
which amounts received by, or credited to, a taxpayer as an input tax 
credit or rebate with respect to the GST are deemed to be assistance 
from a government received by a taxpayer. AS a consequence, such 
amounts are either included in income or reduce the cost or capital cost 
of the related property or the amount of the related expenditure or 
expenditure pool for tax purposes (as specifically provided under 
subsection 12(222) or 13(7 31), paragraphs 37 (1 )(d) and 53 (2) ¢k). and 
subparagraphs 6671('6) (6b) (ax), 6O.2(5)(b) (xiy and 66.475 tb) (virir))y: 


Subsection 248(16) also specifies the time at which such amount is 
deemed to be received as assistance. Except in the case described in 
new subsection 248(17), where such amount is claimed by the taxpayer as 
an input tax credit in a return under section 238 of the Excise Tax Act 
for a reporting period, it is deemed to have been received at the time 
the related GST was paid or payable in the reporting period (unless such 
tax was not paid or payable in that reporting period, in which case the 
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assistance is deemed to have been received at the end of the reporting 
period). In the case of a rebate with respect to the GST, the 
assistance is deemed to have been received at the time the rebate is 
received or credited. 


Subsection 248(17) applies in the case of an input tax credit in respect 
of a passenger vehicle or aircraft claimable by an individual or 
partnership where the credit is determined by reference to the capital 
cost allowance deducted in respect of the vehicle or aircraft (i.e., 
where there is less than exclusive use in commercial activity). This 
subsection defers the time the input tax credit is considered to be 
received for income tax purposes to the taxation year or fiscal period 
following that in which the GST in respect of the property was 
considered as payable for purposes of determining the input tax credit. 
This avoids a circularity under subsection 248(16). The provision 
preserves the proper timing between the input tax credit entitlement and 
the adjustment to the capital cost. 


Subsection 248(18) provides that an amount added in determining net tax 
of a taxpayer under Part IX of the Excise Tax Act in respect of an input 
tax credit previously deducted in computing such net tax is treated as 
assistance that is repaid. Such an amount could be so added pursuant to 
an assessment of the GST under the Excise Tax Act. As a consequence of 
new subsection 248(18), such an amount will either be deducted in 
computing income under paragraph 20(1)(hh) or will increase the cost or 
capital cost of the related property or the amount of the related 
expenditure or expenditure pool for tax purposes (as specifically 
provided under subsection 13(7.1), paragraphs 37(1)(c) and 53(2)(k) and 
subparagraphs 66.1(6)(b)(iv.1), 66.2(5)(b)(iii.1) and 

664058) (b)iial))< 


These amendments are applicable after 1990. 
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CLAUSE 54 
Paragraph 24(a) Returns under Excise Tax Act 
This amendment permits the Chief Statistician to have access to returns 


and other records obtained by the Minister of National Revenue for 
purposes of Part IX of the Excise Tax Act. 
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ratte Vite) Tax Court of Canada Act 


CEAUSES 55 to 62 


These clauses make consequential amendments to the Tax Court of Canada 
Act 


CLAUSE 55 

Section 2.2 Interpretation 

In this new section, two terms are defined. "Aggregate of supplies for 
the prior fiscal year" means all supplies, whether taxable, zero-rated 
or exempt, made within the last completed fiscal year that ended at 


least 6 months prior to the day on which the notice of appeal was filed. 


"Amount in dispute" in an appeal means the sum of 


(ay "all tax, net tax and rebate in rssue, 
(b) any interest or penalty in issue and 
(Cc) any amount of tax, net tax or rebate that is likely to be 


affected by the appeal that is the subject of any other appeal, 
assessment or proposed assessment of the person who brought the 
appeal. 


The following are two examples of situations covered by paragraph (c) 
above. First, assume Company X and the Minister have a dispute as to 
the proper allocation of input tax credits between exempt and taxable 
activities. The Minister has assessed three periods and the company has 
appealed all three assessments to the Court. In all three periods the 
legal issues are the same or closely related and the factual issues are 
similar. In determining the “amount in dispute” for the first period 
one would include not only the net tax, interest and penalties (under 
paragraphs (a) and (b) above) but one would also include the amounts in 
dispute in the second and third periods under paragraph (c). Thus, 
whether the three appeals were heard together or the first was heard 
with the parties agreeing to settle the other two appeals on the basis 
of the judgment in the first, the “amount in dispute” would be the same. 
Secondly, assume the Minister and Company X had a dispute over whether 
or notethe: sale of a’ particular ‘good’ is Zere-rated. ) The Maintster tas 
assessed periods 1 to 4 on the basis that the good is taxable; the 
Minister has also written to the taxpayer to say that he proposes to 
assess periods 5 to 8 on the same basis. The taxpayer has appealed 
period 1 to the Court and has filled objections for periods» 2 to) 8 an 
additional to the amounts in dispute in period 2 under paragraphs (a) 


and >(5)% 
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CLAUSE 56 
Subsection 4(1) Constitution of Court 
This change will increase the size of the Tax Court by 4 judges. 


CLAUSE 57 


Subsections. 1201))  (3)7 and (4) Jurisdiction 


This provision expands the jurisdiction of the Tax Court of Canada to 
include appeals, determinations and time extension applications under 
the GST. 


CLAUSE 58 


Subsection 18.18(2) Periods excluded 


Under this provision the following periods will be excluded for the 
purpose of computing the time for filing a reply or fixing a day for 
hearing: 


- From 21 December to 7 January of the following year 


~ Any period during which proceedings are stayed in accordance 
with section 327(4) of the Excise Tax Act. 


CLAUSE 59 


Paragraph 18.27(c) Regulations 


This provision will add flexibility by allowing the Governor in Council 
to make regulations raising the $7,000 amount in 

paragraphs 18.3002(3)(a), 18.3008(a) and 18.3009(1)(a) relating to 
informal appeals of GST issues to the Tax Court to any amount not 
exceeding $12,000. 


CLAUSE 60 


Subsection 18.29(3) Extension of time 


This clause amends subsection 18.29(3) of the Tax Court of Canada Act so 
that the sections of the informal procedure which apply to time 
extension applications under the Income Tax Act also apply to time 
extension applications under GST. 


CLAUSE 61 
Sections 18.3001 to 18.301 Informal procedure for GST appeals 


This clause amends the Tax Court of Canada Act to provide an informal 
procedure for GST appeals. Where "(new)" is shown after a reference, 
the section is added by virtue of this section. Where "(old)" is shown 
after a reference, the section is already in the Tax Court of Canada Act 
and is made applicable by section 18.301, which is also added by this 
clause. 


Where an appellant does not elect the informal procedure, the appeal 
will be governed by the general procedure (sections 17.1, 17.2 and 17.4 
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Corl .8)mexcept for section, 173) which, willenot apply to GST appeals. 
Where the appellant chooses the general procedure, or the appeal is 
transferred to the general procedure at the request of the 
Attorney-General pursuant to ‘section 18.3002, the Minister must file a 
reply in accordance with the time limits set out in the rules unless the 
appellant consents to the filing of a reply at a later date. 


Generally the informal GST procedure is similar to the informal income 
tax procedure created by the legislation of September 1988 which is not 
yet in force (S.C. 1988, c. 61). However, two differences warrant 
Special note. First, if the Minister agrees there is no quantum 
jurisdictional limit to the informal procedure, a taxpayer may choose to 
bring any appeal to the informal procedure but the Court shall, at the 
request of the Attorney-General of Canada, transfer the appeal to the 
general procedure. Secondly, the time limits are longer than for income 
eax 


An appellant may choose the informal procedure in the appellant’s notice 
of appeal or at such later time as may be provided in the rules of the 
Court. Section, 1873001 (new). 


Any party to an appeal may be represented in person, by agent (who is 
not a lawyer) or by counsel. Section 18.14 (old). 


An appeal under the informal procedure must be in writing and must set 
out the reasons for the appeal and the relevant facts but no special 
form of pleadings is required. An appeal may be brought in the form set 
out in the rules. The appeal shall be instituted by filing in, or 
Mailing to an office of the registry of the Court the original of the 
written appeal. Section 18.15 (old). 


The Court is not bound by any legal or technical rules of evidence in 
conducting the hearing of an informal appeal. The Court shall deal with 
the appeal as expeditiously and informally as the circumstances and 
considerations of fairness permit. This section gives the Court some 
flexibility in dealing with informal matters; in appropriate 
circumstances it is particularly useful where appellants do not retain a 
lawyer and act on their own behalf. The Court may follow legal rules of 
evidence. Because the law of evidence has been carefully developed over 
time to ensure fairness and to ensure that evidence is reliable, the 
Court is frequently likely to follow the law of evidence; the 
application of that law is likely to be more flexible however. 
Subsection. 18.15(4). (old). 


The Attorney-General of Canada can have any appeal transferred to the 
general procedure. A request to move the case must be made within 

60 days of the day on which the Court transmits the Notice of Appeal to 
the Minister of National Revenue unless the appellant consents to a 
later application or the Court is satisfied 


(a) that the Attorney-General became aware, after the 60 days 
elapsed, of information that justifies making the request after the 


60 day period or 


(b) that the request is otherwise reasonable in the circumstances. 
Subsections 18.3002(1) and (2) (new). 


Where on the request of the Attorney-General a case is transferred from 
the informal procedure to the general procedure, the “amount in dispute 
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(see section 53) is equal to or less than $7,000 and the “aggregate of 
supplies for the prior fiscal year" (see section 53) of the appellant is 
equal to or less’ than $l° million, the Crown will bear “all “reasonable 
and proper costs" of the person. The term "all reasonable and proper 
costs" is used in subsection 178(2) of the Income Tax ‘Act as that 
subsection currently reads (prior to the proclamation of section 21 of 
c.61, S.C. 1988); it is expected that the term will be interpreted in 
the same way as it has been in subsection 178(2). Subsection 18.3002(3) 
(new). 


A case meeting the $7,000 and $1 million test just described will be 
referred to ‘below las ta “claim S7.,000 or) less” 


The Minister must file a reply to a notice of appeal within 60 days 
after the day on which the Registry of the Court transmits the appeal to 
him unless the appellant consents to the Minister filing later or the 
Court, on application, allows the Minister to file later. 

Subsection 18.3003(1) (new). 


Where the Minister does not file a reply within the 60 days, the Court 
does not allow the Minister to file after the 60 days and the appellant 
does not consent to the late filing, the Minister may still file a reply 
but the allegations of fact contained in the Notice of Appeal will be 
presumed to be true; the presumption is rebuttable however. 

Subsection 18.3003(2) (new). 


Other than in exceptional circumstances, the Court must fix a date for 
hearing of the informal appeal within 180 days of the last day on which 
the Minister must file a reply. Section 18.3005 (new). The Court may 
grant a request to have the appeal heard after the 180 days where the 
parties consent or where it would be appropriate to await the outcome of 
another case. Subsection 18.17(2) (old). 


The Registrar shall send the parties a Notice of Hearing by registered 
mail no later than 30 days before the date of hearing unless the parties 
waive notice. The Court shall adjourn a hearing if it would be 
impractical to proceed on the date fixed and may adjourn the matter 
where the parties consent or where it would be appropriate to await the 
outcome™of “another case. ‘Sections 18.19 and19 22. 


Where the appellant fails to appear on the date of hearing the Court 
shall, on application of the respondent, dismiss the appeal unless the 
Court is satisfied that the circumstances justify setting the appeal at 
a later ‘date, Subsection 13.211) (olay. 


Where an appeal has been dismissed because the appellant failed to 
appear, the appellant may apply to have the order of dismissal set aside 
if it would have been unreasonable to expect the appellant to have 
attended the hearing, the appellant applies as soon as possible in the 
circumstances and the application is made within 180 days of the day on 
which the order was mailed to him. This provision gives the Court some 
flexibility to deal with exceptional circumstances. For example, if the 
appellant was involved in a car crash on the way to the hearing and was 
hospitalized for several days the Court would be able to set aside the 
order. Subsections 18.21(2) and (3) (old). 


Other than in exceptional circumstances, the Court shall render 
judgement within 90 days after the hearing is concluded. The Registrar 
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shall send a copy of the judgment and any written reasons to each party. 
Section 18.3006 (new) and subsections 18.22(2) and (Se a(old ie 


The Court must give reasons for its judgment but the reasons need not be 
Pewee itd. SeCtLon 18 .23> (Old). 


A judgment of the Court is final and cannot be appealed or reviewed 
other than in accordance with section 28 of the Federal Court Act which 
provides for judicial review by the Federal Court of Appeal. 

Section (18% 247 (old). 


The decision of the Court is non-precedential. Section 18.28 (old): 


No costs are awarded in the informal procedure unless the following 
conditions are met: the appeal is allowed, the appellant is successful 
to the extent of at least one-half, measured quantitatively, and the 
appeal is a “claim of $7,000 or less". In any other case, no costs may 
be awarded. (Subsection 18.3009(1) (new)). 


In deciding whether to award costs in accordance with the rules, the 
Court may consider any written settlement offer made at any time after 
the notice of appeal was filed. Subsection 18.3009(2) (new). 


If the Minister applies for judicial review and the appeal is a "claim 
of $7,000 or less" the Crown must bear the reasonable and proper costs 
of the person who brought the appeal. Section 18.3008 (new). 


Section 18.3007 applies to certain appeals where the appellant chooses 
the informal procedure but, at the request of the Attorney-General, the 
case was transferred to the general procedure. In addition, for the 
section to apply the appeal must not be a "claim of $7,000 or less", the 
"amount in dispute" must be equal to or less than $50,000 (see 

section 53) and the “aggregate of supplies for the prior fiscal year" 
(see section 53) must be equal to or less that $6 million. (A case 
which is not a "claim of $7,000 or less" but which meets the $50,000 and 
$6 million test just described will be referred to as an "intermediate 
claim" below.) If these conditions are met and the Court is satisfied 
that the circumstances warrant such a decision then the Court may 


(a) make no order as to costs or award costs to the appellant in 
circumstances where, under the rules, costs would have be awarded to 


the Crown or 


(b) award costs to the appellant in circumstances where, under the 
rules, no order as to costs would be made. 


If the Court is not satisfied that such an order should be made then the 
ordinary cost rules would apply. Under the ordinary rules, costs are 
usually awarded to whichever party is most successful and, where success 
is more or less evenly divided, the Court will usually make no order as 
to costs. Other factors may sometimes produce a different order. 


If an order is made under section 18.3007, the quantum of costs would be 
in accordance with the rules (party-party); this is a lower scale of 
costs than under subsection 18.3002(3) and section 18.3008 where the 
scale is "reasonable and proper costs" (solicitor-client). 


The result of subsection 18.3002(3) and section 18.3007 is that there 
are three categories of appeals for the purpose of costs where the 
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taxpayer elected the informal procedure but the Minister had the case 
moved to the general procedure: 


(iiiaeeclarms tote Si 0000 ess: «, 
(2) “intermediate claims" and 
(3) ftkangerclaims’: 


In the case of a "claim of $7,000 or less" a decision by the Minister to 
move the appeal to the general procedure is likely to be the result of 
the case having some importance beyond the actual amount at issue. In 
such a case the Minister’s choice imposes significant additional costs 
upon an appellant who is a small taxpayer (which is measured by the 

$1 million supplies test). In such cases it is appropriate for society 
to bear the reasonable and proper costs of the appellant. 


In the case of a large claim, the burden on the appellant moving a claim 
into the general procedure is much less because the amount at issue is 
Significant or the appellant is a large taxpayer. As a result, whoever 
is most successful will usually be awarded costs in accordance with the 
rules and, when success is more or less evenly divided, costs will 
usually not be awarded. (The word "usually" is used because the law of 
costs allows the Court to take into account a variety of other factors 
which may result is orders different from the normal case). Given that 
the costs of a matter in the general procedure are often significant, it 
is appropriate that society should reimburse part of the costs incurred 
by a successful appellant; conversely, it is appropriate that an 
unsuccessful appellant reimburse part of the costs incurred by society. 


The intermediate claim category exists to try to reconcile two 
conflicting objectives. On the one hand it is clear that in some cases 
in the intermediate category the additional costs of the general 
procedure may be a significant burden for a smaller taxpayer. On the 
other hand, the nature of many cases may be such that the informal 
procedure would be inappropriate for the case. Section 18.3007, in 
recognition of this, is designed to give greater flexibility to the 
Court in cases where the appellant is unsuccessful or success is about 
evenly divided by permitting the award of costs to the appellant even 
though that would not normally be the case. Also, in recognition of the 
fact that these are “intermediate claims" costs are set at the level of 
costs under the rules rather than the higher level of costs for "claims 
of $7,000 or less". ("reasonable and proper costs"). 


Of course, where the appellant is successful, the Court would normally 
award costs under the general rules without any recourse to 
section) 13.3007. 


The requirements of sub-section 18.3007(1) will only be met in some 
cases. The Court will be able to consider a wide variety of factors in 
determining whether the requirements are met: whether the informal 
procedure would have been suitable, the complexity and importance of the 
case, the outcome, the conduct of the parties, the degree to which 
additional costs were imposed by the move to the general procedure and 
the impact of those extra costs on the appellant. For example, in a 
complex case where the appellant retained counsel to conduct the appeal 
in the informal procedure it might turn out that as a result of 
discovery there was a settlement or a withdrawal by the plaintiff. In 
such a case it might turn out that the costs of the appellant were not 
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very different from those that would have occurred if there had been a 
trial under the informal procedure. If such were the case, it would be 
a factor against applying section 18.3007. Similarly, if discovery was 
necessary for the Crown to obtain information not provided by the 
appellant at any stage prior to the appeal or if discovery were 
necessary by the sheer complexity of the facts, this would also be a 
factor against the application of section 18.3007. On the other hand, 
if the facts of the case were straightforward, the general procedure 
imposed a significant additional burden on the taxpayer as opposed to 
the informal procedure (for example, a small company had planned to 
represent itself by an employee but it was obliged to retain a lawyer) 
and the reason that the Crown decided to use the general procedure was 
that the Crown desired to have a precedent setting decision in the 
matter, then it is likely that the Court would find that the 
circumstances warranted an order under paragraph 18.3007(1l)(e) or (f). 


Thus section 18.3007 should provide the Court with wider flexibility 
than the normal cost rules would provide for intermediate cases in which 
the Minister has had the case moved to the general procedure. 


These special rules have no application where the appellant chooses to 
have the matter heard under the general procedure; in such cases the 
ordinary cost rules of the general procedure apply. 


CLAUSE 62 


Subsection, 16°31(2) “Provision to apply 


This’ provision makes sections 17.1, 17.2 and 17.4 to 17.8 of the Tax 
Court Act applicable to the determination of a question under 

section 310 of the Excise Tax Act. As a result, the general procedure 
will apply to these determinations except for section 17.3. 


CEAUSE Soo ands o4 


Subsections 18.322) and) 18.33(2) General procedure 


These subsections provide that the general procedure, except for 
section 17.0 of the! Tax Court of) Canada Act, will apply to’ the 
determination of questions common to two or more persons under 

section 3ll of the Excise Tax Act. However, if all parties to the 
application agree, the matter may be heard under the informal procedure. 


CLAUSE 65 


Under this clause, Part VIII or any provision thereof shall come into 
force on a day or days to be fixed by order of the Governor in Councils 
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Schedule 


Clause 18 in Bill C-62 provides for the addition of three schedules to 
the Excise Tax Act. Those schedules are printed in the schedule to 
Billy C=62.. 


The three schedules to be added to the Excise Tax Act are as follows: 


Schedule V, which provides a list of supplies to be exempt from GST 
(Exempt supplies are not subject to GST. However, persons making 
exempt supplies are not able to claim input tax credits to recover 
GST paid on purchases to the extent such purchases are for use in 
making those supplies. ); 


Schedule VI, which lists supplies that are zero-rated under the GST 
(Zero-rated supplies are not subject to GST. Unlike exempt supplies, 
however, GST registrants who make zero-rated supplies are able to 
claim input tax credits for any GST paid on purchases relating to the 
making of zero-rated supplies); and 


Schedule VII, which specifies those items that, upon importation into 
Canada, are not subject to the GST imposed under Division III of 
Part IX of the Excise Tax Act. 


The following pages explain in greater detail the provisions contained 
in each of these schedules. 
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SCHEDULE V 


Exempt Supplies 


This Schedule contains eight Parts listing supplies of property and 
services that are exempt from GST. These include: 


Paw Real Property 

eves Ist Health Care Services 

Webeie ILILI Educational Services 

Part IV Child and Personal Care Services 
Part. V Legal Aid Services 

Peicr® WAL Public Sector Bodies 

Part VII Financial Services 


ravtey Li. Ferry, Road and Bridge Tolls 


Paice! 


Real Property 


As a general rule, supplies of real property, including new housing, are 
subject to GST. Subject to the provisions contained in sections 254 to 
256 of the Act which rebate a portion of the GST paid by new home 
buyers, the GST paid on new homes is generally non-recoverable to 
purchasers. With the rebate, the GST on new homes less than $350,000 is 


effectively equal to 4.5 per cent of the purchase price -- roughly the 
same amount of tax as under the existing federal sales tax. In the 
context of the GST, resale housing is exempt from tax -- this, on the 


premise that tax has previously been paid and not recovered. 


This Part lists real property transactions that are exempt from GST. 
The principal exemptions are for used residential housing in section 2, 
and residential rents in section 6. 


A number of important terms used throughout this Part are defined in 
subsection 123(1) of the Act. The principal ones include "residential 
complex", "multiple unit residential complex", “residential condominium 
Unit wpe Substantial renovation: , and: “burlder’. 


Section 1 Definition of "improvement" 


Under sections 2 to 5, the supply of a residential complex is not exempt 
if an input tax credit has been claimed on any improvements made to the 


complex. This section defines improvement to have the same meaning as 
in the Income Tax Act. Specifically, an improvement constitutes any 


goods or services used in improving a residential complex to the extent 
that the expenditure thereon would be included in the adjusted cost base 
of the complex. Hence, a second new storey added to a house would 


constitute an improvement. 


Section 2 Sales of residential complexes other than by the builder 


This is the principal exempting provision for used housing. Under this 
section, the sale of a used residential complex is exempt unless the 
vendor has otherwise recovered the GST previously paid as an input tax 
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credit. "Residential complex" is defined in subsection 123(1) of the 
Act. It includes attached, detached and semi-detached homes, as well as 
residential condominium units, apartment buildings and mobile homes. 


Specifically, this section exempts the sale of a residential complex or 
a new addition to a multiple unit residential complex or an interest 
therein by a person who is not the builder, unless the person has 
claimed an input tax credit in respect of the acquisition of or an 
improvement to the complex (i.e., if the person used the complex in 
commercial activities). 


It should be noted that, even if a person has claimed an input tax 
credit on a residential complex, the resale is still exempt as long as 
the person had ceased to use the complex in commercial activities and 
has, under subsections 206(4) or 207(1) or section 210 of the Act, paid 
GST on the complex at the time the use of the complex changed. 


Section 3 to 5 Self-supplied complexes 


These sections provide that where a builder has previously paid tax in 
respect of a residential complex (for instance, under the self-supply 
rules in section 191), then a subsequent sale of the complex by the 
builder is exempt. 


Section 3 exempts the sale of a self-built home by an individual who has 
used the dwelling primarily as a residence. Given that tax will have 
been paid on the inputs, no tax is charged on a subsequent sale. 


Sections 4 and 5 address the situation where a builder of a single unit 
residential complex, a condominium unit, a multiple unit residential 
complex or an addition to a multiple unit residential complex is taxed 
under the self-supply rules in section 191, and subsequently sells the 
property. In these cases, provided an input tax credit has not been 
claimed by the builder in respect of the property, the subsequent sale 
is tax exempt. 


Section 6 Long-term residential rents 


This section exempts long-term residential rents and certain short-term 
accommodation in rooming or boarding houses. 


Long-term rentals include periods in excess of one month. To qualify 
for exemption under this section, the long-term rent must be for a 
residential unit (Such as an apartment) or a residential complex (such 
as a house). Excluded from these categories are buildings such as 
hotels, motels, etc. where all or substantially all of the units therein 
are rented out for periods of less than sixty days. As a result, 
long-term rentals of hotel and motel rooms generally are subject to GST. 


Paragraph (b) exempts short-term stays in, for example, rooming and 
boarding houses, if the rental charge is not more than $20 per day or 
$140 per week. 


Section 6.1 Residential Leases 


This section exempts leases of land or buildings to a person who, in 
turn, leases the property on an exempt basis. For example, the lease of 
property to a nursing home that, in turn, supplies long-term residential 
rents to residents of the home, is exempt under this provision. 
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Section 7 Long-term rentals of land 


This section exempts the lease or rental of land for a period of one 
month or longer to the owner or lessee of a mobile home or any other 
residential unit situated on the land to use as a place of residence. 
Under this provision, for example, pad rentals in a mobile home park are 
exempt as is a long-term ground lease on which a residence is situated. 


It should be noted that the exemption in this section does not extend to 
campgrounds or the rental of space for motor homes and trailers since 
these do not qualify as residential units or mobile homes. 


Section 8 Supply of a parking space 


Parking space charges are exempted under this section if the parking is 
incidental to the supply of an exempt residential complex or residential 
unit in a residential complex, or any other exempt supply described in 
sections 2 to 7 of this Part. Consequently, where a residential 
landlord charges a separate amount to a tenant for a parking space, that 
charge is exempt under this provision. 


Section 9 Sales by individuals 


The sale of real property by an individual or trust (all the 
beneficiaries of which are individuals) is exempt under this section, 
except in the following cases: 


- a sale of real property which was used primarily in the course of a 
business; 


- real property which is sold in the course of a business; 


- real property which is sold in the course of an adventure or concern 
in the nature of trade that is not a business where an election has 
been made for the sale to be taxable; or, 


- where an individual is treated as having made a sale of property 
under the change of use rules in either section 206 or 207 and incurs 


axGsr diability. 


This provision exempts, for example, individuals selling country 
properties kept for their personal use, non-commercial hobby farms and 
other non-business land. 


The sale of a residential complex is excluded from the exemption pA, 
provided under this section as these are exempted under other provisions 
in this Part -- notably sections 2 through 5. 


Sections 10, 11 and 12 Supply of farmland 
Where a farmer sells or transfers farmland to an individual related to 
the farmer (or a former spouse of the farmer) who, in turn uses the land 
for the individual’s own personal use and enjoyment, the supply is 
exempted under these sections. As a consequence, no tax applies where, 
for example, a farmer turns over a piece of farmland to a son or 
daughter to build a house. Also, no tax applies where a farmer 
commences to use farmland for his/her own personal use and enjoyment. 
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These exemptions do not apply to all sales of farmland by a farmer: the 
sale of farmland to a developer or to an unrelated individual is taxable 
in all circumstances. 


Section 13 Condominium fees 


This section exempts condominium fees charged to residential condominium 
owners or lessees. As a consequence, residential condominium 
corporations are treated much the same as residential landlords: they 
are not permitted to claim input tax credits for GST paid on purchases 
related to any property or services provided to condominium owners. 


Section 14 Application of self-supply rule 


The self-supply rules in section 191 are considered to have been in 
force at all times before 1991 for the purposes of determining whether a 
sale of a residential complex constitutes an exempt sale of a "used" 
premises under section 4 or 5 of this Part. Thus, for example, if a 
builder constructs an apartment tower and leases it to tenants in 1990, 
then. sells at’ in 1991, the rule in section 191) would treaty the buatder 
as having self-supplied the tower in 1990 (of course there would not be 
any GST payable on the self-supply as it occurred before January 1, 
1991). The sale in 1991 would therefore be exempt. 


Ipeweye AI 


Health Care Services 


This Part sets out the health care services that are exempt under the 
GST. 


Section.)  Dekinwtvens 


In this section are definitions of key terms referred to in this Part. 


“health care facility’ This term refers to an acute, rehabilitative, or 
ehronzemeare hospitals ‘cliimic/orisimi lar iiaciia ty sore also wnciudes an 


institution for the mentally disordered, a nursing home or an 
institution providing similar services for children. The definition 
encompasses facilities which are operated by a government, a non-profit 
Organization or charity, or on a private-for-profit basis. 


"institutional health care service" This term is relevant to section 2 
below. It defines the range of health care services that are exempt 
when provided in a health care facility. The definition includes basic 
health care services provided by health care facilities to their 
patients or residents. Of particular note, it includes the provision of 
accommodation (including standard ward, semi-private or private), as 
well as meals provided with accommodation, and rentals of medical 
equipment, such as a dialysis machine, to patients or residents of the 
facility. Other services provided by these institutions, such as 
parking and meals served in a cafeteria to visitors, or haircuts for 
which a separate fee is charged, do not fall under the definition of 
institutional health care services. 


"practitioner" This definition sets out the conditions under which 
persons are not required to charge GST on their supplies of services 
itemized in section 7 of this Part. To qualify as a practitioner 
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providing an exempt service, the person must be licensed or otherwise 
certified to practice the particular profession in the province where 
the services are rendered or, in the event that the province has no such 
certification requirements, the person must possess qualifications 
equivalent to those required in another province. In the case of 
psychological services, the person must also be registered. 


Section 2 Institutional health care services 


This section exempts institutional health care services (as defined 
above), when provided to a patient or resident of a health care 
facility. However, the exemption does not cover a cosmetic surgical or 
dental service that has no medical or reconstructive purpose. In this 
regard, cosmetic surgery provided, for example, to a burn victim or 
cancer patient, would be considered to have a medical or reconstructive 
purpose and would, therefore, be exempt. 


Section 3 Medical equipment leases 


This section exempts leases of medical equipment by a health care 
facility such as a hospital where the lease is on the order of a medical 
practitioner. 


Section 4 Ambulance services 


This section exempts ambulance services (including air ambulance 
services) where they are provided by a person carrying on such a 
business. 


Section 5 Physicians’ and dentists’ services 


This section exempts medical or dental services provided by licensed 
physicians or dentists, but does not cover services which are performed 
for cosmetic purposes and not for medical or reconstructive purposes. 
On this basis, for example, an orthodontic service performed both for 
cosmetic and dental purposes would be exempt. 


Section 6 Nursing services 


This section provides an exemption for nursing services rendered by a 
registered nurse, a registered nursing assistant or a licensed practical 
nurse. The services are exempt if provided to an individual in a health 
care facility or in the individual’s home. Also exempted are 
private-duty nursing services provided to an individual. It should also 
be noted that nursing services supplied to public sector bodies are 
exempt under this provision. As a result, services provided to a © 
school, nursing home, or community clinic, for example, are not subject 


tosGst. 
Section 7 Health care practitioners’ services 


Under this section, health care services rendered by persons qualifying 
as "practitioners" within the meaning assigned by section 1 of thisePare 
are exempt. These services are either funded, in wholexor in party; eby 
health insurance plans in two or more provinces or are generally 


provided in hospitals. 
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Section 8 Dental hygienists’ services 


Dental hygienists’ services are typically supplied as part of the exempt 
dental services provided by dentists. Under this section, if a dental 
hygienist enters into a contract with a group of dentists or provides 
dental hygiene services to a school, those services are exempt as well. 


Section 9 Other provincially insured services 


This section provides that any other health care service which is 
insured by a province under its provincial medicare plan is exempt to 
the extent that the amount charged for the service is paid or reimbursed 
by the provincial plan. 


Section 10 Prescribed service 


This section exempts prescribed health care services when made on the 
order of a "medical practitioner" or "practitioner", as defined, e.g., a 
laboratory testing service. 


Section 11 Food services supplied to hospitals, nursing homes etc 


This section exempts food services provided to a "health care facility", 
as defined in section 1 of this Part where the service is provided under 
a contract to provide meals on a regular basis to the patients or 
residents of the facility. However, food and beverages sold ina 
cafeteria or canteen of a health care facility to visitors are taxable. 


Section 12 Psychoanalytic services 


Under this section, a supply of a psychoanalytic service is exempt if 
the supplier has received the same training in the provision of such 
services as do medical doctors and is a member in good standing of a 
professional society that sets and maintains standards of practice for 
all members in respect of psychoanalytic services in Canada. The 
members of the society must consist of at least 300 Canadian members, 
two-thirds of which must be medical practitioners. 


Paint Mish 


Educational Services 


This part sets out the exemptions for educational services under the 
GST. 


Section 1 Definitions 
This section contains definitions of key terms used in this Part. 


“provincial regulatory body" This term refers to bodies which are 
constituted or empowered by provincial legislation to regulate a 
profession or trade in the province by setting standards of knowledge 
and proficiency, as well as registering or licensing individuals 
practising the trade or profession. This would include, for example, a 
provincial college of physicians or dentists, a provincial institute of 
chartered accountants, or a provincial association of professional 
engineers. 
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“vocational school" This term refers to an organization established and 
operated primarily to provide courses which develop or enhance students’ 
occupational skills. It also includes any educational institution 
certified by the Minister of Employment and Immigration for the purposes 
of the tuition fee credit provision under the Income Tax Act. This 
definition is important for purposes of the exemptions contained in 
secttonswo and! 8) ofsthis Part. 


Section 2 Elementary and secondary schools 


This section exempts fees for courses provided primarily for elementary 
and secondary school students by a school authority, as defined in 
subsection 123(1). As a result, tuition fees paid to private schools, 
Operating either on a non-profit or for-profit basis, are exempt as long 
as they meet the standards of educational instruction established by the 
province in which they operate. 
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This section exempts charges for food, beverages or services that are 
Supplied by the school authority primarily to elementary or secondary 
school students as part of an extra-curricular activity organized by the 
school. This would include, for example, charges by a school to 
students for a school-organized visit to a museum or theatre. It should 
be noted, however, that the exemption under this section does not extend 
to other sales of goods to students. For example, sales of school rings 
or sweaters by a school authority to students are subject to GST in the 
normal manner. 


Section 4 Student services 


This paragraph exempts services provided by a student (or instructor) to 
an individual in the ordinary course of instructing an elementary or 
secondary school student. This would include, for example, haircuts 
provided to individuals as part of a hair-styling class in a secondary 
school. 


Section 5 School bus services 


This section exempts charges by a school authority to elementary or 
secondary school students for school bus services. A contract between a 
school and a private business for the provision of school bus services 
would, however, be taxable. Any GST paid by the school on such a 
contract would, of course, be partly rebated under section 259 of the 
INNES 


Section 6 Courses in respect of recognized professional or trade 
designations 


This section exempts tuition or examination fees charged by professional 
or trade associations, governments, vocational schools, universities, 
public colleges, or provincial regulatory bodies for courses supplied 
for the purpose of obtaining, maintaining or upgrading a professional or 
trade accreditation or designation recognized by a regulatory body, such 
as an accounting designation. To qualify for the exemption, the course 
must be a requirement to obtain such a designation, to maintain the 
individuals’ current accreditation or to achieve a higher standing or 
class. This section is not intended to include courses which are taken 


PAP 


to merely broaden individuals’ knowledge in a particular field and which 
are not strictly required to obtain, maintain or upgrade an 
accreditation or designation. Courses which fall within this exemption 
are exempt for all students, even for those who are not taking the 
course for purposes of obtaining, maintaining, or upgrading an 
accreditation or designation. 


This section also provides a supplier of such courses with the option of 
electing to be taxable on the course fees. This would be beneficial, 
for example, if virtually all the students were registrants and 
therefore eligible for input tax credits. 


Section 7 Credit course for diploma or degree 


This provision exempts tuition or examination fees paid to a school 
authority, public college or university for courses which can be taken 
for credit leading to a degree or diploma. It should be noted that such 
credit courses are exempt even where they are taken by an individual not 
enroled in a degree or diploma program. Consequently, academic courses 
offered at night by a school, university or college are exempt, even if 
some of the students are not taking the courses as part of a degree or 
diploma program. 


Section 8 Vocational courses 


This section exempts tuition or examination fees paid in respect of 
courses leading to certificates, diplomas, licences, or similar 
documents which attest to the competence of the student and which are 
prescribed by federal or provincial regulations (such as regulations 
regarding vocational schools in a province). Under this section, 
courses provided by vocational schools leading to a commercial pilot’s 
licence, a diploma in secretarial science, or to an electrician’s 
licence, for example, are exempt. 


sections 9rand. 10). Tutoring 


These sections exempt tutoring in subject matter that follows the 
curriculum of an elementary or secondary school credit course, or which 
is a prerequisite to such a credit course. For example, music lessons 
following the Royal Conservatory of Music program (the higher levels of 
which qualify as elementary or secondary school credits) are exempt 
under this provision. In addition, programs which do not themselves 
lead to a credit, but which are prescribed in regulations as being 
equivalent to the early levels of a credit program, such as that offered 
by the Royal Conservatory, will be exempt as well. 


Section 11 Second language instruction 


This section exempts tuition or examination fees paid in respect of 
courses providing second language instruction in either French or 
English, when supplied by an elementary or secondary school, public 
college, university, or organization established primarily to teach 
languages. 


Section 12 School cafeteria meals 
This provision exempts elementary or secondary school cafeteria meals 


provided primarily to students. The exemption does not extend to sales 
through vending machines or sales of certain prescribed items, such as 
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candies, bottled Or canned carbonated beverages, potato chips and snack 
foods. TH addition, the exemption does not include private catering 
services provided through a school cafeteria. 


Section 13 University/college meal plans 


Under this provision, meal plans at a university or public college sold 
to students are exempt as long as they include 10 or more meals weekly 
for a period of at least one month. It should be noted that this 
exemption does not depend on whether the student purchasing the meal 
plan lives on- or off-campus. Hence, university students living 
off-campus and purchasing meal plans, are provided the same treatment as 
students living in university residences. 


Section 14 Food services supplied to universities, schools etc. 


This section exempts catering services supplied under contract to a 
school authority, university or public college where the resupply of the 
service by the institution is an exempt supply. 


Section 15 Lease of personal property 


This provision provides that the lease of personal property (e.g. a 
musical instrument) by a school authority to a student is an exempt 


Supply. 
Section 16 Non-degree university and college courses 


This section exempts courses, including non-degree courses, offered by a 
university or public college where the courses are part of a program 
that consists of two or more courses and that is subject to the review 
and approval of the institution. This exemption encompasses many 
non-degree occupationally-related programs provided through universities 
and colleges including industry-specific programs provided for 
professional associations which may or may not be regulated 
provincially. The exemption does not apply to courses in sports, games, 
hobbies or other recreational pursuits designed to be taken primarily 
for recreational purposes. 


Part IV 


Child and Personal Care Services 


Section 1 Daycare services 


This section exempts daycare services provided primarily to children 
14 years of age and under. This exemption covers day camps and other 
daycare services for children which are eligible for the child care 
expense deduction under the Income Tax Act. 


Section 2 Personal care services 


This section exempts personal care services provided in an institution 
established for that purpose and the provision of a residence £ox 
children or disabled or underprivileged persons. Accordingly, payments 
made by agencies, such as the Children’s Ald Society, co both non-profit 
and for-profit organizations to operate group homes for children and 
others needing assistance are exempt. 
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Legal Aid Services 


This Part exempts the supply of legal aid services by the administrator 
of a provincial legal aid plan to legal aid recipients. 


It should be noted that private lawyers are required to charge GST on 
any legal services they provide to the administrator of a provincial 
legal aid plan. However, under section 258 of the Act, the 
administrator of the plan is entitled to a full rebate of the tax in 
respect of those services. 


Peewee WAL 


Public Sector Bodies 


This Part sets out exemptions for supplies made by public sector bodies. 
The term "public sector bodies" refers to the federal and provincial 
governments (and their agents), municipalities, charities, non-profit 
organizations, school authorities, hospital authorities, universities 
and public colleges, each of which is defined in section 123 of the Act. 


With the exception of small traders (i.e., suppliers whose annual 
revenue from taxable supplies does not exceed $30,000), public sector 
bodies are required to register and collect tax on supplies made in the 
course of their commercial activities. It is important to note that 
“commercial activity" is broadly defined in section 123 of the Act to 
include activities undertaken on a not-for-profit basis. For greater 
certainty, section 146 of the Act lists a number of specific supplies by 
governments and municipalities that are considered to be made in the 
course of a commercial activity. Supplies that are made by public 
sector bodies and that do not fall within the exemptions set out in this 
Part, or any other Part of Schedule V, generally are treated as taxable 
supplies. 


Section 1 Definitions 
This section contains definitions of terms used in this Part. 


“direct cost" Section 6 of this Part provides an exemption for certain 
supplies made for nominal consideration - that is, consideration that 
does not exceed the direct cost of the supplies. In the case of goods 
produced by the public sector body, the direct cost is essentially the 
direct material cost of the goods. In the case of property or services 
purchased by a public sector body for resale, the direct cost is defined 
as the purchase price paid by the public sector body. The direct cost 
of a service that is performed by a public sector body’s own members or 
employees includes only the cost of materials expended in the process of 
performing the service. 


The nominal consideration exemption also applies to admissions to film, 
slide show or similar presentations. The direct cost of the 
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presentation includes only the rental cost of film and equipment used 
for the presentation. 


For purposes of determining direct cost, the consideration for supplies 
made to a public sector body includes the applicable GST, net of any 


input tax credits or rebates which the Organization may be entitled to 
claim. 


“homemaker service" This defines the services which are exempted under 
section 16 of this Part when provided on a subsidized basis to 
individuals. 


"Municipal transit service" Under Section 24 of this Part, municipal 
transit services are exempt. A public passenger transportation service 


is considered to be a municipal transit service if it is supplied by a 
transit authority (defined below) and at least 90 per cent of those 
services are within a particular municipality and its surrounding areas. 
Specifically excluded from the definition of municipal transit service 
are charter services and sightseeing tours provided by a transit 
authority. 


“transit authority" Municipal transit services provided by a transit 
authority are exempt from GST. For purposes of this exemption, transit 
authority includes a division of a government, municipality or school 
authority that is established to provide such services. It also 
includes non-profit organizations in receipt of subsidies from 
governments to provide municipal transit services, as well as non-profit 
Organizations (whether or not subsidized), if they are established and 
operated to provide transportation services to disabled individuals. 


Section 2 General exemption for charities 


Under this section, all supplies of goods and services by charities are 
exempt from GST, except for the list of supplies set out in paragraphs 
(a) to (m). The supplies included in this list are of a type generally 
made by commercial businesses. 


It is important to note that any particular supply excluded from the 
general exemption for charities may still be exempt under one of the 
overriding exemptions provided in other sections of this Schedule. Two 


particularly noteworthy overriding exemptions are provided in sections 3 
and 6 of this Part which deal, respectively, with volunteer activities 
and supplies made for nominal consideration. 


The following are excluded from the general exemption for charities: 


(a) a _zero-rated supply For example, the sale of prescription drugs 
or medical devices is zero-rated, except where the supply is made 
free-of-charge or for nominal consideration. Consequently, if a 
hospital sells prescription drugs out of a pharmacy, no GST applies 
and the hospital is able to claim full input tax credits on purchases 
for use in operating the pharmacy. However, if a charity Supplies a 
medical device, such as a wheelchair, free-ot-charge or for nominal 
consideration, the supply is treated as exempt. In this case, the 
charity would not be able to claim input tax credits for purchases 
for use in making the exempt supply. Of course, since wheelchairs 
are sold tax-free throughout the production-distribution chain, the 
charity will not have paid tax on the oraginal, acquasationio£ the 


devices; 
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(b) deemed supplies (that is, any supply considered to have been 
made by the charity). An example would be where a charity 
appropriates, for the benefit of an employee, goods for which it has 
Claimed an input tax credit; 


(c) & (d) property used in a commercial activity Given that the 


charity is entitled’ to claim input tax credits in respect of non 
capital property acquired for use in a commercial activity, or 
capital property primarily used in a commercial activity, the 
resupply of such properties by the charity is subject to tax; 


(e) new goods acguired or produced for resale purposes (other than 
catered meals or donated goods); 


(f£) short-term rentals of personal property with real property This 
applies where the property is supplied in conjunction with the 


short-term rental of commercial real property (e.g., the rental of a 
photo lab and processing equipment); 


(g) catering services This applies only to catering for private 
functions or events (e.g., weddings). Catered meals sold by a 
hospital to a nursing home or an organization such as Meals-On-Wheels 
are exempt; 


(h) admissions to a place of amusement (defined in section 123 of 
the Act) including museums, recreational complexes, theatres, and 
bingo halls and casinos are taxable. Also taxable are memberships in 
recreational clubs and other organizations that provide otherwise 
taxable admissions to members for no extra charge or for significant 
discounts; 


(1) the professional services of performing artists These services 
are taxable when provided under a contract with another organization 


which is staging a professional performance (e.g., a symphony 
orchestra supplies its services to an opera company). In effect, 
this is a relieving measure as it allows the supplier to claim input 
tax credits in respect of the supply, recognizing that the purchaser 
(e.g. the opera company) can claim input credits on the purchase as 
well; 


(}) - ansStruction: inal recreational or athletie activity (such as 
adult exercise classes); 


(kK) sales of lottery, raffle and break-open tickets (a special 
exemption for these is provided under section 5.1); 


(1) ainstructional services supplied by educational institutions 
(Specific exemptions for educational services are contained in 


Part ITIyofr this Schedule)? and 


(m) admissions to university or college seminars, conferences or 
Similar events. 


Section 3 Volunteer exemption for charities 


Where a charity supplies property or services in the course of a 
business, or an activity that is not part of an on-going business, those 
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Supplies are exempt under this section if, overall, the day-to-day 
administrative and other functions involved in carrying on the business 
Or activity are performed substantially (meaning 90 percent or more) by 
volunteers. It. should be noted that for the purpose of this test, 
periodic meetings of a board of directors or similar body responsible 
for overseeing the affairs of the business or activity are not 
considered to be part of the "day-to-day" functions. 


Paragraph (c) addresses the situation where a charity operates a 
business that does not meet the volunteer test overall but, in the 
course of that business, the charity establishes a special volunteer-run 
program. For example, a community centre may be operated primarily by 
paid support staff and instructors, but still offer a special program 
(€.g., a-series of exercise classes for senior citizens) where the 
instructors are all volunteers. While the community centre as a whole 
would not qualify as being volunteer-run under paragraph (a), the 
senior’s program would fall under the exemption in paragraph (c). 
Therefore, charges for admission to the program would be exempt. 


The volunteer exemption does not apply in the case of: 
- zero-rated supplies; 


- supplies considered to have been made by the charity as a result of 
the change of use of property; 


- supplies of property used in a commercial activity of the charity; 


- gambling activities (a special exemption is provided under 
sections 5.1 and 5.2 for certain gambling events); or 


- sales of real property. 
Section 4 Certain fund-raising activities by volunteers 


The general volunteer exemption described above exempts sales by 
volunteers in the course of special fund-raising events carried out by 
charities. However, other public sector bodies such as non-profit 
sports clubs often undertake similar fund-raising activities. This 
section exempts sales made by such organizations otherwise than in the 
course of a business where the salespersons are volunteers, the items 
sold do not exceed $5 in value and are not sold at an event where 
similar supplies are made by persons in the business of selling such 
property (e.g., sales of food on a fair ground). Sales of alcoholic 
beverages and tobacco products do not qualify for this exemption. 


Section 5 Admissions to non-commercial gambling events 


Under this section, admissions to gambling events are exempt when the 
event is carried out exclusively (i.e., 90 percent or more) by 
volunteers and, in the case of a bingo session or casino event, the 
games are not held in a commercial hall or other place used principally 
for conducting gambling activities. Gambling proceeds to the charity 
are exempt under sections 5.1 and 5.2. 


SecElonmo tL /*Bingos, ratiles; “etc. 


This section exempts the gambling proceeds to a charity or non-profit 
organization that conducts a bingo or raffle or sells break-open tickets 
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Or Similar, rightssto play-or participate, i n= asgame sOlechance. se the 
exemption does not apply to sales by any non-profit organization that is 
a lottery corporation named in the regulations nor does it apply to any 
sale by a charity or non-profit organization of rights to play or 
participate in lotteries conducted by prescribed lottery corporations. 
While, technically, lottery tickets are taxable, subsection 188(5) 
entitles lottery corporations to a special notional input tax credit 
that removes from the GST base the proceeds from lottery sales that are 
distributed to governments and grant recipients. 


SechvoOnmoure Bets on casino games, races etc. 


This section exempts the gambling proceeds to a charity or non-profit 
organization (other than a prescribed lottery corporation) that conducts 
a casino event. All pari-mutuel betting on horse races is also exempt 
under this section. However, any admissions to casino parlours and race 
tracks are taxable. 


Sections 6 to 10 Nominal consideration 


These sections provide exemptions for certain supplies made for 
consideration which does not exceed the direct cost of the supplies and 
Supplies that are made for no consideration at all. 


Section 6 exempts a supply of a service made in the course of a business 
where the consideration for the supply does not exceed its direct cost 
(as defined in section 1 of this Part). This exemption would apply, for 
example, in the case where a public sector body contracts with outside 
professionals to provide services to its clients and the charge by the 
public sector body to the client does not exceed the professional's fee 
to the organization. 


Similarly, where a public sector body ordinarily sells inventory for no 
more than it pays for the goods (including any net GST payable by the 
body), those sales are exempt. However, if an organization normally 
sells particular goods for a price that includes a mark-up, and it 
decides to sell off excess stock at cost, such sales do not qualify for 
the exemption. 


It should also be noted that there may be cases where there is more than 
one normal selling price for goods or services supplied by a public 
sector body, depending on the class of recipient. For example, in the 
case of the professional contract services mentioned above, the usual 
charge to the client may vary depending on the client’s ability to pay. 
Fees charged to clients whose income is under a certain threshold might 
recover only the direct cost of the service and therefore would be 
exempt, while higher fees charged to other clients would not qualify for 
this exemption. 


Section 7 applies to services supplied by a public sector body in the 
course of special events or activities that are not part of an on-going 
business. In such cases, the services most likely would be performed by 
the public sector body’s own members or employees. Supplies of such 
services are exempt if the total revenue from those supplies made during 
the course of the entire event could not reasonably be expected to 
exceed the total cost of all direct materials consumed in providing the 
services. 
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Section 8 provides an exemption for admissions to a film, slide show or 
Similar presentation where the total revenue from all admissions to the 
presentation could not reasonably be expected to exceed the total of all 
costs of renting the film and equipment used in putting on the 
presentation. 


Section 9 provides an additional exemption in respect of admissions. 
This provision exempts supplies by public sector bodies of admissions to 
a performance, event or place of amusement where the maximum admission 
charge is $1 or less. 


Section 10 exempts supplies of property or services ordinarily supplied 
by a public sector body free-of-charge. As such supplies are not 
considered to be made in the course of a commercial activity, the 
Supplier may not claim input tax credits for purchases for use in making 
the supplies. 


Section 1l Amateur performances and events 


Under this provision, ticket sales to spectators of a performance, 
athletic event or any competitive event are exempt if 90 per cent or 
more of the performers, athletes or competitors are not remunerated, 
CEnectiveOn IMdirectly, Lor thely ‘participation. Por ‘this: purpose, 
government grants and reasonable gifts, prizes and compensation for 
travel or other incidental expenses are not considered to be 
remuneration. In addition, the performance or event cannot be specially 
advertised or represented to be a performance or event featuring the 
professional participants. 


This exemption does not apply to events in which individuals who are 
professional competitors compete for cash prizes (e.g., a pro-am golf 
tournament). 


Sections 12 and 13 Recreational services 


Section 12 exempts the supply by a public sector body of a program that 
is established and operated by the body and consists of a series of 
supervised, instructional classes or activities in athletics, music, 
dance, arts, crafts or other recreational pursuits where the nature of 
the activities, or the level of skill required, is such that the program 
can reasonably be expected to be provided primarily to children 14 years 
of age or under. This includes day-camps organized for such children 
but does not include camps or programs involving overnight supervision 
throughout a substantial portion of the program. 


This section also provides an exemption for recreational programs 
provided primarily for underprivileged or mentally or physically 
disabled individuals. 


Section 13 exempts the supply by public sector bodies of board, lodging 
and recreational services at camps or similar places under a program 
established to provide such services primarily to underprivileged or 
mentally or physically disabled individuals or under an arrangement 
whereby all or part of the camp is reserved for such a purpose. 


Sections 14 and 15 Relief of poverty, suffering or distress 


Section 14 exempts the supply by public sector bodies of food, beverages 
and short-term accommodation where these are provided in the course of 
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relieving poverty, suffering or distress of individuals. for example, 
this provision ensures that if any charge is made for meals or 
accommodation supplied at a battered women’s shelter, GST does not 
apply. Consistent with this provision, another exemption is provided in 
section 6 of Part I of this Schedule for short-term accommodation 
supplied by any person for an amount not exceeding $20 per day or $140 
per week. 


Section 15 exempts the supply of prepared meals under programs, like 
that of Meals on Wheels, which are designed to assist needy individuals 
who, due to age, infirmity or disability, have difficulty preparing 
adequate meals for themselves. The section also exempts the sale of 
catered meals to a public sector body for the purpose of such programs. 


Section 16 Homemaker services 


"Homemaker services" are defined in section 1 of this Part as household 
or personal care services, such as cleaning, meal preparation and child 
care, provided to individuals who, due to age, infirmity or disability, 
require assistance. 


Under this provision, homemaker services provided to needy individuals 
in their homes are exempt when supplied by governments or 
municipalities, or by non-profit organizations that are either eligible 
to receive subsidies or grants in respect of the supplies or that 
provide the services under a contract with a government or municipality. 
In the latter case, both the fee charged by the non-profit organization 
to the government or municipality and the fees charged to the 
individuals are exempt. Homemaker services supplied by charities are 
exempt in all cases under the general exemption for charities described 
in Section wZrot this want. 


Sections 17 and 18 Memberships 


Some non-profit organizations are established to promote the common 
objectives or ideals of all members of the organization. In such cases, 
the members individually often do not receive benefits by reason of 
their membership, other than an indirect benefit that is intended to 
accrue to all members collectively. Examples include memberships in a 
students’ union and many ratepayers’ associations which are established 
to lobby governments on behalf of property owners in an area. Under 
section 17, such memberships are exempt. In other cases, members might 
also receive the right to vote at or participate in meetings and/or 
receive periodic newsletters, reports or other publications. In these 
circumstances, the membership still qualifies for the exemption as long 
as the publication is intended to provide information on the activities 
Of the organization or its financial sstatus: andi:is not sold ‘for ta itee to 
non-members or where the value of the publication is insignificant in 
relation to the price of the membership (whether or not the publication 
is also sold to non-members). 


As well, some non-profit organizations (particularly professional or 
trade associations), assist their members by investigating complaints or 
acting as conciliators in settling disputes involving members. In these 
cases, the membership still qualifies for exemption provided 

it does not give rise to benefits beyond those mentioned above. 


In addition, organizations may provide their members with the right to 
purchase goods or services which the organization offers. This is not 


= 221 = 


considered a material benefit provided that the sales are made for fair 
market value or at discounts that, in total, do not represent a 
Significant portion of the membership fee. However, section 17 
specifically excludes from the exemption memberships in a club operated 
mainly to provide dining, recreational or sporting facilities vfor 
members. 


Section 18 exempts all memberships in organizations in which persons are 
required to be members in order to maintain a professional status 
recognized by statute, such as memberships in a provincial law society. 
In this example, the exemption applies to both the lawyers’ memberships 
and student memberships in the society. It is sufficient that a 
professional status be recognized in at least one province for supplies 
of memberships in the professional association to be exempt in all 
provinces. 


Under both section 17 and 18, an organization may elect to have all its 
otherwise exempt supplies of memberships treated as taxable supplies. 

An organization might wish to make this election where most of its 
members are in a position to claim input tax credits for any tax paid on 
their memberships. 


Section 19 Library borrowing privileges 


This section exempts the supply of library cards issued by public 
lending libraries. It is not necessary to exempt library fines as these 
are not considered to be consideration for supplies and, therefore, have 
no GST consequences. 


Sections 20 to 23 Standard governmental and municipal services 
Section 20 sets out a number of supplies that are exempt when made by a 


government, municipality, or a board, commission or other body 
established by a government or municipality. The list includes the 


provision of licences (e.g., drivers’ licences), certificates (e.g., 
birth certificates), passports, registration services, and quotas (e.g., 
fees charged by a marketing board for a dairy quota). Consistent with 


the taxation of provincial mark-ups on alcoholic beverages sold ; 
domestically, this exemption specifically excludes charges for permits 
or similar rights issued to persons importing alcoholic beverages. 


The list also includes garbage collection services, other than 
collection services that are not part of the basic service supplied on a 
regularly scheduled basis. As well, where persons haul garbage to a 
disposal site and pay a fee for the right to dispose of the garbage, the 
fee is exempt. 


Excluded from this exemption are supplies described in 

paragraphs 146(b), (c) and (d) of the Act. Items excluded under these 
paragraphs are non-commercial hunting (including trapping) and fishing 
licences, licences to take or remove minerals, forestry products, water 
or fishery products where the right is sold to a consumer or an 
unregistered small supplier (e.g., the provision Ofcarrighs«coga 
consumer to cut and remove firewood), and the right to enter, have 
access to, or use property of a government, municipality or related 
board or commission (e.g., grazing rights sold by a government). 
However, most rights to explore for or exploit natural resources are not 
subject to GST pursuant to section 162 of the Act. 
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Section 21 is intended to provide a blanket exemption for standard 
municipal services provided to property owners in a particular locale. 
This includes such services as road building and snow removal. In most 
municipalities, these services are financed from general revenues. 
However, in some cases, the municipality may identify the cost of the 
service separately to the resident. This provision is intended to 
ensure that such charges are not taxable. However, optional services 
supplied to individual households on a fee-for-service basis are not 
covered under the exemption. This includes, for example, charges for 
snow removal on private property, driveway paving and tree removal - in 
essence, commercial activities which are in competition with the private 
sector. Also excluded from the exemption are testing and inspection 
services that are for the purpose of verifying compliance with standards 
or suitability of property for consumption, use or supply in a 
particular manner. 


Section 22 exempts basic water and sewerage system charges to residents, 
including installation or hook-up fees. However, where a municipality 
charges a separate fee to a property owner to repair or maintain a part 
of an existing line which is for the sole use of the property owner, GST 
applies. 


The Minister of National Revenue is given authority to designate an 
organization operating a water distribution, sewerage or drainage system 
for or on behalf of a municipality to be a municipality for the purposes 
of this: section. 


Section 23 exempts water supplies by municipalities or designated 
agencies referred to in section 22. 


Section 24 Municipal transit 


Consistent with the treatment of standard municipal services, municipal 
transit services are exempt from GST. "Municipal transit service" is 
defined in section 1 of this Part as a public passenger transportation 
service provided by a transit authority (also defined in section 1) 
whose services are 90 per cent or more within a particular municipality 
and its surrounding areas. A municipal transit service does not include 
a charter service (e.g., if a school charters a city bus for a special 
field trip) or a service that is "part of a tour (e.g, (where: a local 
transit authority offers sight-seeing tours of a city). 


The Minister of National Revenue is given the authority to designate a 
particular public transportation service to be an exempt municipal 
transit service. 


Section 25 Real property supplies 


Under this section, most supplies of real property by charities, 
non-profit organizations, municipalities, hospitals, schools, 
universities and public colleges are exempt. This exemption does not 
cover the following: 


; residential property (exemptions for used housing are contained 
within Part I of this Schedule); 


- real property that the organization is considered to have made a 
supply of as a result of a change in the use of the property; 
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- vacant land sold to an individual (i.e. land on which there is no 
structure that was used by the body, including structures leased by 
the body to other persons); 


- real property on which the organization has claimed, or is entitled 
to claim, an input tax credit (i.e., where the property was used 
primarily in a commercial activity; in the case of a sale, 
immediately before transfer of ownership or possession, whichever is 
earlier, and in the case of a lease, immediately before each lease 
payment is paid or becomes due, whichever is earlier. The test is 
the extent of commercial use apart from the particular sale or lease 
in question.); 


- short-term accommodation (less than one month) where supplied by a 
non-profit organization, municipality, university, public college or 
school authority; 


. commercial property leased on a short-term basis in the course of a 
business (e.g., regular rentals of banquet facilities); 


- real property supplies that the organization has elected, under 
section 211 of the Act, to be treated as taxable supplies; and 


- parking spaces supplied in the course of a business of the 
organization. 


Section 26 Labour organizations 


Under this section, supplies of property or services between a non- 
profit organization that is established for the benefit of organized 
labour and any of its member or affiliated trade unions are exempt. 
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Financial Services 


This Part exempts domestic financial services. Financial services and 
other related terms are defined in subsection 123(1) of the Act. 
Section 1 exempts financial services other than those zero-rated under 
Part IX of Schedule VI. Section 2 exempts supplies of services or 
leases between two members of a closely related group who have elected 
to exempt these supplies under subsection 150(1). 
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Ferry, Road andy Bridges Toles 


This Part exempts ferry, road and bridge tolls (whether charged by 
governments or private-sector bodies) from GST. 
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SCHEDULE VI 


Zero-Rated Property and Services 


This Schedule contains nine Parts listing supplies of property and 
services that are zero-rated under the GST. These include: 


Part Prescription Drugs 
Pace i. Medical Devices 
Part (LE Basic Groceries 
Part LV Agriculture and Fishing 
eyes \W/ Exports 
ar VL Travel Services 
Parte VIL Transportation Services 
Party Lid International Organizations and Officials 
Pare Xx Financial Services 
eeie, Jt 


Prescription Drugs 


Section 1 Definitions 
Thais section provides definitions of "pharmacist, “practitioner 2] and 
"prescription" for the purposes of this Part. 


Section 2 Federally-controlled drugs 


This section contains a listing of drugs to be unconditionally 
zero-rated at all levels of production and distribution. Paragraphs (a) 
to (d) enumerate drugs that may only be sold on prescription pursuant to 
the Food and Drugs Act and regulations thereunder and the Narcotics 
Control Act and regulations made thereunder. A number of 
non-prescription drugs used to treat life-threatening illnesses, 
enumerated in paragraph (e) of the section, are also zero-rated. 


Section 3 Other drugs sold on prescription 


A supply of a drug not enumerated in section 2 is zero-rated if the 
supply is made to a person for human use on the prescription of a 
practitioner. Drugs that are not required to be sold only on a 
prescription basis by federal legislation are zero-rated under this 
section when supplied by way of prescription. 


Section 4 Dispensing fees 


The service of dispensing a zero-rated drug is zero-rated under this 
section. 
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Parveen 
Medical Devices 


This Part enumerates a number of categories of zero-rated medical 
devices. These include goods such as canes, crutches, wheelchairs, 
hospital beds, artificial limbs, hearing aids and eyeglasses. Specially 
designed parts, accessories and attachments for tax-free medical devices 
as well as services relating to installing, maintaining, restoring, 
repairing or modifying these properties will also be tax-free. In 
addition, authority is provided to prescribe other medical devices and 
related services under the GST. 
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Basic Groceries 


This Part sets out the basic grocery products which are tax-free under 
the GST. 


Section 1 Basic groceries 


This provision is very similar to the exemption for foodstuffs and 
beverages under the current federal sales tax. Under Section l, 
supplies of food and beverages for human consumption are generally 
zero-rated, unless specifically excluded by paragraphs (a) through (2). 
These exclusions are elaborated upon below. 


Paragraphs (a) to (1) Alcoholic beverages, soft drinks, candies, and 
snack foods 


These subsections are virtually identical to those contained in the 
current FST exemption for food and beverages. 


As a result of these exclusions, alcoholic beverages, soft drinks, 
candies, confections and snack foods are subject to GST. 


Paragraph (m) Sweetened baked goods and similar products 


The vast majority of sweetened baked goods and similar products sold for 
home consumption -~- for example, whole cakes, pies, or family sized 
packages of cookies, doughnuts or muffins -- are tax-free. 

Paragraph (m) provides that the sale of products such as doughnuts, 
cookies or muffins are taxable where they are prepackaged for sale to 
consumers in quantities less than six items, or, if they are not sold in 
prepackaged form, where a consumer purchases fewer than six items at a 
time. 


Similarly, take-out eating establishments are not required to charge tax 
on their sales of six or more doughnuts, muffins, cookies or similar 
products where they are sold for consumption off the premises. Single 
serving items, such as doughnuts, which are prepackaged in quantities 
less than six are taxable regardless of how many such packages are 
purchased by a customer. This treatment provides for greater simplicity 
at the check-out counter as it does not require the cashier to count the 
number of packages purchased by the consumer. Moreover, because the tax 


= 2o9en 


status of the packages does not vary depending on the number of packages 
sold, this treatment does not interfere with the use of streamlined 
accounting by the vendor (see section 227 of the Act). 


Bread products such as raisin bagels, English muffins, raisin bread, or 
croissants are not taxable, provided that they do not have a sweetened 
filling or coating. Crackers (such as saltines, etc.) are not taxable; 
however products such as Graham crackers, for example, which are 
typically sold as cookies, are subject to GST. 


Paragraph (n) Single servings of yoghurt, pudding or beverages 


Under this paragraph, single servings of yoghurt, pudding or beverages 
(other than unflavoured milk) are taxable when packaged and sold 
individually. However, where these items are sold in a package 
containing two or more single servings -- for example, a package of 
three juice cartons, -- they are tax-free. These items are also 
tax-free when prepared and packaged specially for babies. 


Given that single servings of yoghurt, pudding and beverages are 
frequently purchased in convenience stores for immediate consumption and 
compete directly with identical products sold in fast food outlets and 
cafeterias, a significant competitive inequity would be created in the 
absence of this provision. 


Paragraph (0) Prepared foods 


This paragraph lists prepared foods and beverages which are taxable 
under the GST: 


(1) food and beverages heated for the purpose of consumption 


This includes, for example, a barbecued chicken sold in heated 
form ready for immediate consumption. It does not, however, 
include the sale by a bakery of freshly baked bread still warm 
from the baking process as such bread generally is not heated 
specifically for the purpose of immediate consumption. 


(ii) prepared salads This includes all prepared salads, 
whether sold in single servings or in larger size containers. 
It does not however, include a can of fruit salad, for example, 
as this is not considered to be in a form suitable for 
immediate consumption. 


(iii) sandwiches and similar products This includes, for 


example, sandwiches sold in convenience store lunch counters 
and ready for immediate consumption. 


(iv) cheese platters or other arrangements of prepared food 
This includes, for example, trays of prepared foods prepared as 
part, of a. catering. service. 


(v) single servings of ice cream and similar products 


dispensed on the premises This includes sales of ice cream 
cones, and similar products dispensed on the premises. 


(vi) beverages dispensed on the premises This includes 
servings of all beverages when dispensed and served on the 


premises. 
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Paragraph (p) Vending machine sales 


Given that, often, the same or similar products may be purchased either 
from vending machines or cafeterias and fast food outlets, to ensure 
consistency of treatment, all sales of food and beverages through 
vending machines are taxable under this paragraph. 


Paragraph (q) Other sales in eating-establishments 


Under this paragraph, where an establishment’s sales of items (a) 
through (p) above constitute 90 per cent or more of its total sales of 
food and beverages, its sales of other food and beverages which are in a 
form suitable for immediate consumption will be taxable as well. This 
provision ensures, for example, that rolls provided for a separate 
charge in a restaurant are taxable. However, where an establishment 
falling under this category sells food products not in a form suitable 
for immediate consumption, they are still zero-rated. It should be 
noted that the determination of whether a food or beverage is in a form 
suitable for immediate consumption takes into consideration not only the 
nature of the product per se (e.g., a bag of coffee beans is tax-free), 
but also the amount of the food or beverage contained in the item sold 
(e.g., a two-litre container of ice cream is tax-free). Also tax-free 
are goods described in paragraph (m) when sold at an eating 
establishment for consumption off the premises and in quantities 
exceeding five single servings (e.g. where a restaurant sells a whole 
cake for take-out, it is tax-free). 
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Agriculture and Fishing 


This Part sets out agricultural and fishing goods to be zero-rated under 
the GST. It should be noted that many products sold by the agricultural 
and fishing sectors (such as fresh fruit and vegetables, milk, honey, 
and fresh fish) are zero-rated under Part III of this schedule covering 
basic groceries. 


The combined effect of these two parts is that the vast majority of 
products sold by farmers and fishermen are zero-rated. Taxable sales of 
goods by farmers include cut flowers, foliage, bedding plants, sod, 
living trees, firewood, fur and animal hides. 


In addition, as the sections in this Part refer only to goods, services 
supplied by farmers and fishermen are generally taxable. These would 
include, for example, road clearing services, harvesting services 
provided to another farmer, and stud or artificial insemination 
services. Of course, where these are supplied to other registrants, 
they will be able to claim input tax credits in respect of such 
purchases in the normal manner. 


Section 1 Farm livestock 


This provision zero-rates farm livestock, poultry and bees ordinarily 
used to produce wool or food for human consumption. It should be noted 
that sales of horses are taxable, as they are not ordinarily used to 
produce food for human consumption. 
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Sections 2 and 3 Grains, seeds, and crops 


This section zero-rates grain or seeds in their natural state or treated 
for seeding purposes, hay, silage or other fodder crops ordinarily used 
to produce food for human consumption or feed for livestock. To qualify 
for tax-free status, they must be supplied in quantities larger than 
that typically sold to consumers. Hence, for example, small packets of 
garden seeds sold to consumers are not zero-rated under this provision. 


Section 3 zero-rates hops, barley, flax seed, straw, Sugar cane and 
sugar beets are zero-rated. 


Section 4 Poultry and Fish Eggs 


This section zero-rates poultry and fish eggs produced for hatching 
purposes. 


Section 5 - Bulk fertilizer 


Supplies of bulk fertilizer in quantities exceeding 500 kg are 
zero-rated under this section. Hence, fertilizer sold between farmers, 
for example, will typically be zero-rated. Purchases by individual 
consumers for garden use, on the other hand, are generally taxable. 


Section 6 Wool 


This provision zero-rates raw wool. However, sales of wool after it has 
been further processed, for example, from a wool mill to a textile 
manufacturer, are taxable in the normal manner. 


SECON LObacco 


Under this provision, supplies of unprocessed tobacco leaves are not 
taxable. Of course, sales of tobacco at later stages in the production 
chain are subject to GST in the normal manner. 


Section 8 Fish and marine animals 


Sales of fish and marine animals, other than those not ordinarily used 
as food (for example, minnows which are typically used as bait) are 
zero-rated under this section. 


Section 9 Sharecropping 


Under this provision, farmland rented under a sharecropping arrangement 
is zero-rated to the extent that the consideration for the supply is a 
share of production of zero-rated crops. If, for example, farmland is 
rented from one farmer to another for $1,000 plus, say, one-third of its 
farm production, tax is only to be charged on the $1,000 payment. This 
simplifies the operation of the GST in these types of transactions. 


Section 10 Prescribed property 


In contrast to the other sections in this Part which focus on sales made 
by farmers and fishermen, this section specifically zero-rates items 
purchased by them. 
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Farmers and fishermen typically do not collect tax on their sales but 
still pay GST on most of their purchases; As a result, they often are 
in a net refund position for GST purposes. In recognition of the 
potential cash flow problems this could entail (and the additional 
compliance problems for small farm businesses to file monthly to reduce 
their cash flow costs), selected agriculture and fishing purchases to be 
prescribed by regulation are zero-rated under this section. 


This list of zero-rated items will be limited to major items of a type 
purchased exclusively by farmers and fishermen -- for example, combines, 
large tractors, commercial fishing boats and commercial fishing nets. 


By restricting the list to major items, the objective is to simplify 
compliance for farmers and fishermen while, at the same time, ensuring 
that no additional compliance burden is created for general retailers -- 
such as hardware stores -- which will continue to collect tax on all 
their sales. Of course, farmers and fishermen will still be able to 
claim input tax credits in the normal manner for any business purchases 
of items not included in the prescribed list. 


Zero-rating major farming and fishing inputs significantly alleviates, 
potential cash flow problems faced by farmers and fishermen. This 
reduces the need for small businesses to file monthly and, in turn, 
result in an overall lowering of compliance and administrative costs. 
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Exports 


The GST is designed as a tax on consumption in Canada. As exports are 
for consumption outside Canada, they do not attract GST. This Part 
lists supplies made in Canada that are zero-rated as exports. 


Under section 165 (the principal charging section of the Act), tax 
applies only on supplies made in Canada. Technically, therefore, it is 
not necessary to zero-rate exports if they are supplies made outside 
Canada. 


Subsection 142(2) of the Act sets out the general rules for determining 
if a supply is made outside Canada. Under that subsection, for example, 
a sale of goods to be delivered by the supplier directly to the 
purchaser in a foreign country would be treated as a supply made outside 
Canada. Consequently, the supplier would not collect tax on the sale, 
even though it is not specifically included as a zero-rated export in 
tires Pant. 


In addition to the general rule for supplies made outside Canada, 
sections 143 and 144 of the Act provide that certain supplies by 
non-residents, as well as all supplies of imported goods held in bond 
under the Customs Act, are considered to be supplies made outside 
Canada. Therefore, GST does not apply to such supplies, even if they 
are not specifically enumerated in the list of zero-rated exports 
described below. 
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Section 1 Exported goods 


The sale of goods that are delivered or made available to the purchaser 
outside Canada is considered to be a supply made outside Canada under 
subsection 142(2) of the Act. As such, it is beyond the scope of the 
charging section and is not subject to GST. 


This section applies to goods that are supplied in Canada (ee 
delivered or made available to the purchaser in Canada) and subsequently 
exported by that purchaser. 


Under this provision, a supplier is permitted to sell goods in Canada on 
a zero-rated basis if: 


- the purchaser exports the property and does not consume, use or 
supply it in Canada before exportation; 


- the property is not further processed, transformed or altered in 
Canada except to the extent reasonably necessary or incidental to its 
exportation (This might include, for example, refrigeration, export 
packing), etc.:): 


- the supplier maintains evidence of export satisfactory to the 
Minister of National Revenue and 


- the property is not transported in the purchaser's own trucks or 
otherwise than by common carrier. 


This section does not apply in the case of supplies to consumers. Nor 
does it apply in the case of supplies of excisable goods (that is, beer, 
spirits or tobacco products). Subject to the zero-rating provision for 
sales in duty-free shops and goods mailed or delivered by a common 
carrier to a place outside Canada (see sections 11 and 12 of this Part), 
consumers are required to pay GST on goods purchased in Canada. Under 
section 252 of the Act, non-residents are of course entitled to recover 
the tax paid on goods that are exported by them when they depart Canada. 
The rules relating to exports of excisable goods are described below 
under section 3 of this Part. 


Section 2 Supplies to unregistered foreign carriers 


This section zero-rates virtually all supplies of property or services 
to a non-resident operator of a ship, aircraft or railway if the 
operator is not a GST registrant. The purpose of this provision is to 
ensure that such operators are not disadvantaged relative to operators 
who are GST registrants and, as such, entitled to recover any tax paid 
by claiming input tax credits. 


This provision applies to commercial water, air and rail carriers, ships 
and aircraft operated by or on behalf of a foreign government, ~ 
scientific research vessels and ships used for laying or repairing 
oceanic telegraph cables. 


Items zero-rated under this provision include, among other things, fuel 
and supplies used in the operation of the ship, aircraft or rail © 
service, repair and maintenance services, railway junction and switching 
charges, pilotage services and rights in respect of real property for 
which a fee is charged (such as aircraft landing fees, railway 
right-of-way charges, warehouse fees, etc.). 
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Specifically excluded from this provision are purchases of real property 
in Canada. Also excluded is any property or service not acquired for 
consumption, use or supply in the course of the foreign operator’s 
Carriage business or in the course of operating the relevant conveyance. 


Section 3 Excisable goods 


This provision zero-rates spirits, beer and tobacco products supplied to 
a recipient who, in turn, exports the goods in bond pursuant to the 
Excise Act. 


Section 4 Services performed on temporarily imported goods 


This section zero-rates any service (other than a transportation 
service) performed on goods temporarily imported into Canada for the 
sole purpose of having the services performed. This would include, for 
example, repair services in respect of goods returned to a manufacturer 
in Canada. The temporarily imported good itself would be relieved under 
section 8 of Schedule VII to the Act (non-taxable importations). It 
should be noted that any goods supplied in conjunction with such a 
service generally are 


(a) zero-rated pursuant to section 138 of the Act if the goods are 
incidental to the services supplied, 


(b) zero-rated under section 1 or 12 of this Part if the goods are 
supplied in Canada for export, or 


(c) not taxable at all under the rules set out in sections 142, 143, 
and 144 of the Act for determining when a supply of tangible personal 
property 1S made outside Canada. 


Section 5 Agent’s services 


This section zero-rates a purchasing or selling agent’s services to a 
non-resident. Paragraph (a) deals with the case where the agent 
procures for a non-resident client any property or service included 
elsewhere in the list of zero-rated exports. This ensures that exports 
acquired through a purchasing agent leave the country completely free of 
GST. 


Paragraph (b) addresses the situation where the agent provides services 
in respect of a supply made outside Canada by or to the non-resident. 
Under this paragraph, for example, a domestic travel agent who books a 
room at a foreign hotel would not charge GST on any commission charged 
to the hotel since the accommodation services would be provided outside 
Canada. 


In interpreting paragraph (b), it should be noted that certain supplies 
made by non-residents in Canada are, under section 143 of the Act, 
considered to be supplies made outside Canada. As a consequence, a 
booking agent acting for a non-resident performer is not required to 
charge GST on commissions charged to the performer (unless the performer 
supplies admissions directly to consumers and, therefore, is required to 
become a GST registrant). By the same token, a customs broker providing 
services to an unregistered non-resident who resupplies imported goods 
in Canada is not required to charge GST for agency services billed to 
the non-resident. 
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Section 6 Emergency repair services 


A domestic carrier, such as a railway, often is responsible for 
repairing damages to cargo containers or conveyances belonging to other 
carriers while the containers or conveyances are in the domestic 
Carrier’s possession, In many circumstances, the carrier bills the 
owner of the container or conveyance for the repair services provided. 
This provision zero-rates such repair services when billed to a 
non-resident. However, where such services are billed to a resident, 
GST applies and the recipient is able to claim an input tax credit for 
the tax paid in the normal manner. 


Section 7 General rule - exports of services provided to non-residents 


This is a general provision designed to zero-rate exports of services 
supplied to non-residents. In the case of a service supplied to a 
non-resident individual, the individual must be outside the country 
throughout the time the service is performed to qualify for relief under 
this provision. A number of services are specifically excluded from 
this section under paragraphs (a) to (e) -- this, on the premise that 
the benefits of such services are realized (i.e., consumed) in Canada. 


However, advisory, consulting, or professional services supplied to 
non-resident businesses are zero-rated, regardless of where the benefit 
of such services may be realized unless they are in respect of real 
property situated in Canada (e.g., an architectural service related to a 
building in Canada), or goods ordinarily situated in Canada or to be 
delivered in Canada. The services of acting as an agent for a non- 
resident person are also excluded from this section as they are dealt 
with under section 5 of this Part. 


Section 8 Advertising services 


This section zero-rates advertising services supplied to a non-resident 
who is not required to be registered to collect GST. It therefore 
ensures that a unregistered non-resident is not put at a disadvantage 
relative to a registered person who is able to recover the GST paid 
through the input tax credit mechanism. 


Section 9 Advisory services 


This provision is designed to zero-rate advisory, consulting or research 
services supplied to a non-resident contemplating taking up residence or 
setting up a business in Canada. Included in this provision, fou 
example, would be legal services provided to potential immigrants and 
the services of advising foreign corporations of various laws and 
regulation with which they would have to comply if branches were to be 
opened or business ventures were pursued in Canada. 


Section 10 Intellectual property 


Intellectual property rights supplied to non-residents who are not 
required to be GST registrants are zero-rated under this provision. 


Section 11 Duty-free shops 


This provision zero-rates sales by duty-free shops to persons departing 
Canada. 
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Section 12 Goods sold to individuals 


Goods delivered or made available to an individual in Canada generally 
are subject to GST, even if the individual intends td export the goods. 
However, this provision zero-rates goods supplied to an individual if 
the supplier mails the goods or has a common carrier deliver the goods 
to an address outside Canada. 


Section 13 Services under warranty of non-resident 


Where a registrant supplies services (e.g., car repairs) covered under a 
warranty provided by a non-resident person that is not required to be 
registered for GST purposes (i.e., a non-resident that does not actually 
carry on business in Canada), and bills the non-resident for expenses 
incurred in supplying the services, GST does not apply to the amount 
charged by the registrant to the non-resident. 


Part VI 
Travel Services 


Section 163 of the Act sets out the rules for determining the taxable 
and non-taxable portions of a tour package. The taxable portion is that 
part of a tour which, if purchased by a traveller directly (and not as 
part of a tour package), would be subject to GST. A tour package is 
defined as one in which transportation, accommodation, meals and other 
travel services are provided for one all-inclusive price. 


This Part zero-rates the non-taxable portion of a tour package as 
determined under section 163. The non-taxable portion generally will 
include the costs relating to international transportation services as 
well as accommodation and other supplies made outside Canada -- in other 
words, those items that would not be taxed if they were purchased 
separately by the traveller. However, the remaining part of the tour 
package (if there is one), such as that relating to domestic 
transportation and other supplies made in Canada, is taxable. 
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Transportation Services 


With the notable exception of municipal transit services, GST applies to 
domestic passenger and freight transportation services. The exemption 
for municipal transit services is provided in section 24 of Part I to 
Schedule I of the Act. 


This Part zero-rates international freight and passenger transportation 
services. 
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Subsection 1(1) Definitions 


The following are key terms used throughout this Part: 


“Carrier” This term identifies a person who supplies a freight 
transportation service. There is no limit on the number of carriers 
that may be engaged in any given freight movement. Nor is there any 
requirement that a person physically perform a freight transportation 
service in order to be a carrier: the person need only assume ivabilucy 
as a supplier of a freight transportation service in order to be a 
Carrier. Consequently, a person who contracts with a shipper to move 
goods from one place to another is still considered to be a carrier of 
the goods, even if the work is sub-contracted to another carrier who 
physically performs the entire service. Finally, it should be noted 
that a person does not have to be government-licensed in order to be 
considered to be a carrier for GST purposes. Therefore, independent 
owner-operators of trucks and courier vehicles are treated as carriers 
if they supply freight transportation services, whether or not they are 
required by law to be licensed as carriers. 


"continuous freight movement" In practice, continuous freight movement 
generally refers to a situation where two or more carriers interline 
with each other to move goods to their destination although, 
technically, the term also includes a freight movement by one carrier. 
In addition, it includes cases where one carrier fully sub-contracts a 
freight movement to another carrier -- for example, where a trucking 
firm agrees to move a shipper’s goods and sub-contracts the move to an 
independent owner-operator. The term "continuous freight movement" is 
particularly relevant for the GST treatment of interline settlements 
(see the following subsection and section 11 of this Part), as well as 
for the zero-rating provision for the domestic portion of inbound 
international freight movements (see section 10). 


“continuous journey” This term is important for determining whether an 
otherwise domestic passenger transportation service qualifies as part of 
aezero-rLratea international trip. under sections, 240r, 3 in this <Part.. it 
is not uncommon for a traveller to have a single ticket in respect of 
two or more transportation services. For example, a traveller may 
purchase an airline ticket for two flights: one from Winnipeg to 
Montreal in order to connect with another flight from Montreal to an 
overseas destinaticn. Where multiple transportation services are 
provided on a single ticket, each of the services is treated as part of 
a continuous journey and accorded the same GST status. In other words, 
there is no requirement to distinguish between different services and 
prorate ticket prices. For example, in the case of air travel, as long 
as there is at least one overseas origin, destination or stopover, all 
passenger transportation services included in the ticket are treated as 
being international services and zero-rated as such. 


Instances arise where separate tickets are issued to travellers for 
different portions of a journey. For example, a traveller may approach 
a travel agent to purchase an overseas airline ticket, along with a 
shuttle bus ticket to the domestic airport of departure. In certain 
circumstances, separately-ticketed domestic services are considered to 
form part of a continuous international journey and are zero-rated as 
such. In order to qualify as part of a zero-rated continuous journey 


- all tickets must be issued by the same supplier or travel 
agent, 
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- all tickets must be for the same traveller, 


- any intermediate stop between the legs of the journey for which 
separate tickets are issued are for connection purposes only, 


- the continuous journey must contain an international origin, 
destination or stopover, and 


- the supplier or travel agent must maintain evidence sufficient 
to demonstrate to the satisfaction of the Minister of National 
Revenue that the conditions for treating a domestic ticket as 
part of a continuous international journey have been met (1.e., 
much the same requirement as under the existing Air 
Transportation Tax). 


“continuous outbound freight movement" The transportation of goods to a 
place outside Canada under a single contract of carriage is zero-rated 


under section 6 of this Part a2i*the freight charge vs $5"0or more. The 
term "continuous outbound freight movement" is relevant to those 
instances where goods destined for export are shipped under two or more 
contracts of carriage for sequential parts of the journey and the first 
contract of carriage is for an entirely domestic move. A typical case 
is where an exporter contracts with a domestic carrier to have goods 
shipped to a domestic port, at which point a separate bill of lading is 
cut for the ocean leg of the journey. Under section 7, a domestic 
freight transportation service may be zero-rated if the service is part 
of a continuous outbound freight movement. To qualify as such, the 
definition of continuous outbound freight movement states that the goods 
being transported must not be further processed, transformed or altered 
in Canada once the shipper delivers the goods to the domestic carrier, 
except to the extent reasonably necessary for their transportation. For 
example, it may be necessary to freeze goods to ensure that they arrive 
at their destination in a usable condition, or to disassemble or pack 
items at a port to prevent in-transit damage to the goods. In each of 
these instances, the transformation or alteration of the goods is 
considered to be necessary to their transportation and, therefore, does 
not prevent the domestic shipment from qualifying as part of a 
continuous outbound freight movement. However, in the case of, say, a 
domestic shipment of iron ore to a steel manufacturer who, in turn, 
exports the steel produced from the ore, transforming the iron ore into 
steel is not necessary to its transportation. Hence, the domestic 
shipment of the ore to the steel refiner in this example would not 
qualify as being part of a continuous outbound freight movement. 


freight transportation service" Postal and courier services are 
included in the definition of freight transportation services. 


Moreover, any property or services supplied that are incidental to a 
freight transportation service are considered to form part of the 
freight transportation service. While there is a general provision in 
section 138 of the Act which treats incidental supplies as being part of 
another primary supply, that section only applies where the primary and 
the incidental supply are provided at one all-inclusive price. The 
definition of freight transportation service explicitly provides that a 
property or service may be treated as being incidental to a freight 
transportation service whether or not a separately identifiable charge 
is made for the incidental property or service. As a consequence, a 
carrier who provides things like warehouse, packing and loading services 
in conjunction with a basic freight transportation service, for GST 
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purposes, is able to treat the incidental services in the same manner as 
the basic freight transportation service provided; that is, incidental 

items are taxable or zero-rated depending on the GST status of the basic 
freight change. 


"place outside Canada" Sections 8 and 9 of this Part zero-rate certain 
freight transportation services for the shipment of goods from a place 
outside Canada. For purposes of those provisions, a place outside 
Canada includes a place in Canada if the goods being transported are in 
bond and have not been released from Customs. consequently, 1£,,, £or 
example, goods enter Canada through the Port of Halifax, and a separate 
rail bill of lading is cut for an overland movement to Montreal, the 
domestic movement by rail is considered to be outside Canada and 
zero-rated as such if the goods are not released until they reach 
Montreal. 


Subsection 1(2) Deeming rule - interline settlements 

Recognizing the substantial complexity that would be involved in 
applying GST to interline settlements between freight carriers, section 
11 of this part zero-rates interline settlements. 


The contractual relationships between carriers in respect of any given 


freight movement can vary. In some cases, an interline carrier simply 
works under sub-contract to another carrier. In other cases, interline 
carriers may have an implied contract with a shipper or consignee. [In 


Many cases, the actual contractual relationships between carriers, 
shippers and consignees are unclear. Given the often subtle differences 
in contractual arrangements, subsection 2 provides a set of rules 
designed to treat all interline freight settlements between carriers as 
being payments for freight services supplied to each other, and not 
payments through an agent from the shippers or consignees of goods being 
transported. This enables all such interline settlement payments to be 
zero-rated under section 11 without having first to determine the actual 
contractual relationships between carriers. However, where a carrier 
receives payment for a taxable domestic freight movement from a shipper 
(Or consignee in the case of a freight-collect movement), that carrier, 
under subsection 2, is considered to have supplied the freight service, 
even if part of the payment is collected as agent for any other 
interline carriers involved in the movement. In the case of a part- 
prepaid and part-collect movement, the origin and the destination 
carrier are considered to have supplied freight transportation services 
to the extent that each has an amount collectible from the shipper and 
consignee respectively. The combined result of these rules is that all 
amounts paid by a shipper or consignee to a carrier are taxable for a 
domestic movement, while any subsequent disbursements amongst 
interlining carriers are not taxable. 


Sections 2 and 3 Passenger service 


These sections zero-rate international passenger transportation 
services. Section 2 deals with passenger services, other than air 
travel, that begin, end or otherwise involve a stopover outside Canada. 
In the case of a continuous journey that does not involve transportation 
by air, all transportation services that are part of the journey are 
zero-rated if the journey beings, ends or involves a stopover outside 
Canada. Specifically excluded from this zero-rating provision are 
day-trips outside the country: that is, trips (otherwise than by air) 
beginning and ending in Canada where the traveller does not leave the 
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country for more than 24 consecutive hours. Consequently, things like 
tour boat rides along the Great Lakes are not zero-rated if they start 
and end in Canada, even if the boat docks on the U.S. side at some 
point. By the same token, an otherwise all-Canadian bus trip does not 
qualify for zero-rating under this provision merely because the bus 
stops at a U.S. border town for lunch. 


Section 3 zero-rates overseas air travel (1.ée., other than to the 
continental United States or the Islands of St. Pierre and Miquelon), as 
well as services that are part of a continuous journey that involves 
overseas air travel. Generally, this means that transborder air travel 
to the United States is subject to GST unless of course the journey also 
involves another foreign destination. It should be noted, however, that 
an air travel ticket from the U.S. to Canada that is purchased outside 
Canada is zero-rated under paragraph (c) in section 3. 


Section 4 Excess baggage charges 


In the vast majority of cases, the transportation of a traveller's 
baggage is incidental to and included in the charge for any passenger 
transportation service provided to the traveller. Under the incidental 
supply rule contained in section 138, the transportation of the 
traveller's baggage is considered to be part of the passenger 
transportation service provided and, therefore, taxable or zero-rated 
according to the tax status of the passenger transportation service. 
Where a separate charge is made to a traveller for baggage 
transportation services (the most common being excess baggage charges), 
the separate charge is not covered under section 138 of the Act as an 
incidental supply. Section 4 addresses this situation by zero-rating 
baggage charges if they relate to an otherwise zero-rated international 
passenger transportation service. 


Section 5 In-flight charges 


This section zero-rates in-flight charges to passengers for goods 
delivered or services performed aboard an international flight while the 
flight is within Canada. Such charges include, for example, those for 
food and beverages served on board the aircraft. For purposes of this 
provision, international flight means a commercially-operated passenger 
flight that does not begin and end in Canada. An international flight 
may not take on passengers in Canada who are flying to other Canadian 
destinations. This is essentially the same definition of international 
flight currently contained in the Aircraft (International Service) 
Remission Order (P.C. 1978-3762). 


Sections 6 and 7 Outbound international freight 


These sections zero-rate outbound international freight transportation 
services valued at $5 or more. Section 6 deals with the basic case 
where a shipper contracts to have goods transported from a place in 
Canada to a place outside Canada. Section 7 addresses the case where a 
shipper purchases a domestic freight service that is part of a 
continuous outbound freight movement. A typical example of this sort of 
move is where goods are transported by truck or rail to a port under one 
bill of lading, at which point a second bill is cut for the ocean leg of 
the movement. As long as the domestic move is part of a continuous 
outbound freight movement, and the shipper provides the carrier with a 
declaration on the relevant freight documents to this effect, the 
domestic service is zero-rated under section 7. 
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Under the provisions set out in subsection 221(3) of the AGE, @bCaLrier 
who accepts a false declaration from a shipper under section 7 of this 
Part is held harmless as long as the carrier could not reasonably be 
expected to know that the declaration is false. However, the shipper 
remains liable for the tax. A shipper who wilfully makes a false 
declaration is also guilty of an offense under one or more of the 
provisions contained in sections 326 through 332 of the Act. 


Sections 8, 9 and 10 Inbound international freight 


These sections zero-rate freight transportation services for the 
shipment of goods from a place outside Canada. For these purposes, a 
place outside Canada includes a place in Canada if, at that time, the 
goods being transported are held in bond and have not been released from 
Canada Customs. 


Section 8 zero-rates the basic case of a service of moving freight from 
a place outside Canada to a place inside Canada. This includes any 
freight transportation service that straddles the point of Customs 
release. 


Section 9 zero-rates a freight transportation service from a place 
outside Canada to another place outside Canada. This includes fully in 
bond freight transportation services, as well as in-transit moves 
through Canada from one country to another country. 


Section 10 zero-rates an otherwise taxable domestic freight 
transportation service if it is part of a continuous freight movement 
from a place outside Canada to a destination inside Canada specified by 
the shipper of the goods. This provision applies in the case where, for 
example, goods destined for Red Deer are flown into Canada and released 
from Canada Customs in Calgary, at which point a truck carrier is 
engaged under a separate contract of carriage to deliver the goods to 
the consignee in Red Deer. As long as the truck carrier has documentary 
evidence satisfactory to the Minister of National Revenue that the truck 
movement is part of continuous freight movement from a place outside 
Canada, the domestic truck service is zero-rated. Satisfactory evidence 
would include, for example, a copy of the through bill of lading or 
other movement documents clearly indicating Red Deer as the destination 
specified by the shipper of the goods. 


Section 11 Interline freight settlements 


This section zero-rates interline settlements between freight carriers, 
whether the settlements are in respect of domestic or international 
movements. Also included under this provision are payments by a 
trucking company to independent owner-operators. JZero-rating interline 
settlements substantially simplifies the operation of the GST for 
freight carriers given the complex and ambiguous legal relationships 
that may exist between carriers and shippers. Under the rules set out 
above in subsection 1(1) of this Part, payments distributed between 
carriers in respect of a given continuous freight movement are 
considered to be in respect of freight transportation services supplied 
by one carrier to another, and not by the carriers to the shipper or 
consignee of the goods being transported. As a result, only the carrier 
who settles a domestic freight bill directly with the shipper or 
consignee is required to collect GST on the bill. Any subsequent 
disbursements to interlining carriers are zero-rated. 
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Section 12 International freight forwarders 


Freight forwarders who present themselves as carriers and assume 
liability as carriers are subject to the same rules as all other 
carriers: their supplies of domestic freight services are taxable, while 
their international services are zero-rated. Generally, forwarders 
acting as purchasing agents of freight services for shippers are 
required to collect GST on these commissions in the same manner as any 
other agent. Any tax collectible is of course creditable in the normal 
Manner to their business customers engaged in commercial activities. 


Certain international freight forwarding services are zero-rated under 
section 5 in Part’ V of this Schedulejwhich deals: with exports’ of 
agency services. Under that provision, for example, a forwarder acting 
as an agent for an unregistered non-resident (for example, a client in 
Europe) would not charge GST on any services rendered in purchasing 
international freight services from an unregistered non-resident 
shipping line (i.e. since the services provided by the non-resident 
shipping line are considered to be made outside Canada by virtue of 
section 143 of the Act). However, no such parallel relief is provided 
under that section where a forwarder in the same circumstances purchases 
the same service from a registered carrier. To rectify this anomaly, 
section 11 of this Part zero-rates a forwarding agent’s service to an 
unregistered non-resident client where the service is to purchase an 
otherwise zero-rated international freight transportation service for 
the client. Consistent with the underlying principles of the GST, this 
also guards against hidden tax on exports (1i.e., in the case of outbound 
freight) and prevents cascading on imports where the forwarding agent 
purchases inbound international freight services for an unregistered 
non-resident client. 
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International Organizations and Officials 


Section 1 Governor General 

This section zero-rates supplies to the Governor General. 

Section 2 International bridge authorities 

This section zero-rates supplies to an international bridge or tunnel 


authority for the construction of a bridge or tunnel between Canada and 
the United States. 
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Deere 104 
Financial Services 


This Part describes the circumstances in which a financial service is 
zero-rated. A financial service is exempt unless it is explicitly 
included in this Part. "Financial services" and other related terms are 
defined in subsection 123(1) of the Act. A financial institution is 
eligible to claim an input tax credit in respect of purchases to the 
extent they relate to services described in this Part. 


Section 1 "Exports" of Financial Services 


Generally, a service (other than one that relates to an insurance policy 
described in section 2) provided to a non-resident person is zero-rated 
under this section. Paragraphs (a) to (e) outline specific exceptions 
to this general rule. 


Paragraph (a) precludes a financial service from being zero-rated if it 
relates to a debt that arises from deposits in Canada and the instrument 
issued as evidence is a negotiable instrument. Also excluded from 
zero-rating in paragraph (a) is a financial service that relates toa 
debt arising from a loan, the funds of which are primarily for use in 
Canada. 


Paragraphs (b) and (c) provide that a financial service is not 
zero-rated if it relates to a debt arising from the purchase of real 
property situated in Canada or personal property for use primarily in 
Canada. For example, financial services relating to a mortgage taken 
out by a non-resident in respect of property situated in Canada are not 
zero-rated. Paragraph (d) states that a financial service is not to be 
zero-rated if it relates to a debt and the debt is for the purchase of a 
service performed primarily in Canada. 


Paragraph (e) states that a financial service relating to the buying or 
selling of securities as a principal, other than in the capacity of an 
underwriter, is not zero-rated and, therefore, is exempt. Therefore, 
the purchase and sale of securities on the secondary market where the 
investment dealer acts as a principal are exempt transactions, 
regardless of the residence of the customer. The underwriting of a new 
security issue is zero-rated if the issuer of the security is not a 
resident in Canada. 


Section 2 "Exports" of Insurance Services 


Section 2 provides that financial services relating to an insurance 
policy issued by a financial institution (other than services relating 
to investments of the institution) are zero-rated to the extent that 


they relate to: 


(a) the provision of a life or accident and sickness insurance 
policy (other than a group policy) to a non-resident person; 


(b) the provision of a group life or accident and sickness insurance 
policy to individuals that are non-resident individuals; 
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(c) the provision of an insurance policy in respect of real property 
Situated outside Canada; and 


(d) the provision of other types of policies that relate to risks 
ordinarily situated outside Canada. 


In all other respects, the provision of an insurance policy is treated 
as an exempt supply. In cases where an insurer provides both exempt and 
zero-rated services, the insurer is eligible to claim an input tax 
credit for purchases to the extent they relate to the supply of 
zero-rated services. 


Section 3 Precious Metals 


The supply of precious metals by a refiner is zero-rated under this 
section. In addition, the supply of precious metals by a person on 
whose behalf the precious metals were refined is zero-rated. All 
subsequent supplies of precious metals are exempted. Precious metals 
are defined in subsection 123(1) of the Act. 
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SCHEDULE VII 


(Sections 213 and 217) 


Non-Taxable Importations 


Schedule VII enumerates a short list of goods of different classes that, 
upon importation into Canada, do not attract application of the GST 
levied under sections 212 or 218 in Part IX of the Act. 


Section 1 Conveyances, settlers’ effects, etc. 


Goods listed under the tariff classification numbers specified in this 
section are relieved from GST upon importation to.the same extent that 
they are relieved from customs duties. 


Included in this list are foreign-based conveyances engaged in 
transporting passengers or goods to and from Canada, tourists’ baggage, 
settlers’ effects, foreign diplomat’s effects, purchases made abroad and 
brought back by returning residents, temporary exhibits of public 
museums, commercial samples admitted temporarily for display and some 
classes of returnable containers regularly used in Canada’s 
international trade. 


Section 2 Prizes and trophies won abroad 


This section allows someone who is awarded or wins a medal, trophy or 
other prize (other than a merchantable good, such as an automobile) 
outside Canada to import the prize free of GST. 


Section 3 Tourist literature 


This section allows tourist literature of governments or other 
organizations described in the section to be imported free of GST when 
such literature is for public distribution without charge. 


Section 4 Goods donated to charities 


Section 4 of Schedule VII allows goods that have been donated outside 
Canada and subsequently imported by a charity to be imported free of 
Got. = Charity is defined in subsection 123(1)) of the Excise TaxsAct. 


Section 5 Warranty replacement parts 


This section relieves from GST warranty replacement parts sent to an 
individual in Canada -- this, on the premise that the individual will 
previously have paid GST on the original parts purchased or imported 
into Canada, along with any implicit warranty costs. Taxing the 
replacement parts provided free under a warranty would effectively 
result in double taxation. 
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Section 6 JZero-rated supplies 


Certain domestic supplies of goods are zero-rated in Schedule VI -- for 
example, many food and agricultural products. This section extends the 
same treatment to such goods when imported. 


Section 7 Imported goods under $40 


Section 7 provides that GST does not apply to the importation of goods 
(e.g., gifts sent by non-residents to persons in Canada) having a value 
of not more than $40, unless the goods are prescribed for purposes of 
this section. The $40 threshold parallels the threshold under the 
existing Postal and Courier Imports Remission Orders. Prescribed goods 
will include items such as alcohol, tobacco products and processed rolls 
of film -- all of which are currently excluded from the Postal and 
Courier Imports Remission Orders. 


Section 8 Prescribed imports 


Section 8 provides for the granting of relief from GST on importations 
of goods by way of regulation made by the Governor in Council. It is 
contemplated that certain temporary imports (e.g., goods imported solely 
for the purpose of having warranty work or other services performed on 
them) would be included in these regulations. 


As well, section 8 would allow for GST relief to be granted to an 
importation of goods because of circumstances peculiar to that 
particular importation. 
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